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BOOK 7 * FIRST. 
0 HAF LL 
Of the Natire of Equity. 
SECTION I. | 


[T is plain that law is a moral ſcience (a), 
ſince the end of all law is juſtice ; and juſ- 
tice, in the moſt extenſive ſenſe of the word, 


differs little from virtue itſelf, for it includes 


within it the whole circle of virtue. Yet the 
common diſtinction between them is, that the 
B ume 


1 Law, in its largeſt and moſt wb ſenſe, may 
with great propriety rank as a moral ſcience ; but in its more 
limited and uſual acceptation, as applying to the laws of any 


PR n wonld be An v0 cltabliſh its claim 
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ſame, which, conſidered poſitively and in itſelf, is 
called virtue, when conſidered relatively and with 
reſpect to others, has the name of juſtice (5). 


But juſtice, in a proper and limited ſenſe, as be- 
ing itſelf a part of virtue, is confined to things 


ſimply good or evil, and conſiſts in a man's tak- 
ing ſuch a proportion of them as he ought; - 


* 


and this is uſually divided into two ſorts: the 


one diſtributive of things to be divided amongſt 


thoſe who are to be united in civil ſociety ; the 


other 


to ſuch diſtinction. For there certainly are many moral ob- 


ligations (beneſicence, gratitude, charity, &c.) which the 
law does not enforce or enjoin, and many violations of mora- 
lity which it does neither puniſh nor reſtrain ; * for legal 
« obligations are from their nature more circumſcribed than 
4 moral duties.” P. Lord Loughborough, Parſons v. Thom- 
ſon, 1 Bla. T. R. 327. 


A further obiefiion to its claim to rank as a moral ſcience, 


may be drawn from the contrariety which appears to prevail 
in the laws of different countries, and from the changes 
- which have from time to time taken place in the laws of every 


country ; whereas a moral ſcience muſt be founded on the 


_ immutable dictates of reaſon, uniform in its object, and as 
_ utfiform in the means employed for its attainment. 


(3) Puffendorff ide juſtice into univerſal or jute; 
and particular or perfect. The firſt, he conceives to be the 
diſcharge of every duty, though the ſame be not exacted by 
force or rigor of the law; the latter, he defines to be the 
merely doing that which may be ſtrictly demanded of us. 
Law of Nature and Nations, b. 1. c. 7 ſ. 89. Elementorum 
Juriſprudentiæ univerſalis, lib. 1. deſinitio 17. 3. 1. 
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other commutative, or that which governs con- ; 
tracts (1). The reaſon of this difference is, that, 


in the one, reſpect is had of the perſons; but 
in the other, only of the damage done. For it 
is the office and duty of a ſudge to make an 
equality between the parties, that no one may 
be gainer by another's loſs; but, in diſtributive 
juſtice, the ſame equality is required of both; 
that neither equal perſons have unequal things, 
or unequal perſons things equal. (ns 


B 2 . 


(1) Puſſen- 
dorff's Law 
of Nature- 


1) Bracton 
de Action- 
ibus, 98. b. 


99. a. 
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SECTION 11. 


UT Gur preſent inquiry is reſtrained to that 
D firſt fort of juſtice which governs con- 
tracts; for, as an action or ſuit, the remedy 
the law hath provided for obtaining juſtice, is 
but a legal demand of ſome right, and all civil 
rights muſt ariſe from obligations, and theſe 
obligations are founded on compacts (1); it 
follows, of neceſſity, that the proper ſubject 


of law is contracts, and that juſtice is the chief 


end of law, which teaches the performance of 


them. Now contracts are either voluntary or 


(2) Puffen- 
dorff's Law 
of Nature. 
andNations 
b. 1. © 7 
Cats -- 
Vinnius, 


393. 


involuntary (2). The voluntary, are buying 


and ſelling, letting and hiring, depoſits and in- 
tereſt of money, and the like: the involuntary, 
are theft, murder, rapine, and all other hein- 
ous offences, whether ſecret or violent. But 


we ſhall waive the treating of theſe any further 


here, ſince it is the voluntary contracts only 
that we ſhall have occaſion to conſider, and 
ſuch eſpecially as are moſt in uſe amongſt 


us: for of torts (c) and crimes, Chancery has 


no 


le) Though it be generally ſaid that courts of equity have 


not any juriſdiction in matters of tort, yet, as it is their pro- 


vince to enforce what good conſcience requires, Lord C. 
| 5 Cowper 


* 
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no proper juriſdiction (d). And we do not 
mean to confine ourſelves to the municipal 


laws only, but to have chiefly in view that 


natural 


<> 


Cowper would not allow the repreſentative of a tenant who 
had committed waſte, (which is a private tort) by 'digging 
ore, to retain the profits, obſerving, that it wonld be a re- 


proach to equity to ſay, where a man has taken my property, 
as my ore or timber, and diſpoſed of it in his life-tinie, and 


dies, © that in this caſe I muſt be without remedy.“ Biſhop 
of Wincheſter v. IO 1 P. Wms. 407%. ee, 


(d) © The freedom of our . will not permit, 


e that, in criminal caſes, a power ſhould be lodged in any 
« judge to conſtrue the law otherwiſe than according to the 


letter. This caution, while it admirably protects the 
« public liberty, can never bear hard upon individuals. A 
man cannot ſuffer more puniſhment than the law aſſigns, but 
« he may ſuffer leſs. The Jaws cannot be ſtrained by par- 
« tiality to inflict a penalty beyond what the letter will war- 
« rant: but in caſes, where the letter induces any apparent 
* hardſhip, the crown has the power to pardon,” 1 Black- 
one's Com. Introd. f. 3. 5 
And as courts of equity cannot take cognizance of crimi- 
nal matters, neither have they, © originally and ſtrictly, any 
« reſtraining power over criminal proſecutions. But where a | 
e bill is brought to quiet poſſeſſion, if, after that, the plain» 
« tiff prefers an indictment for a forcible entry, which is of a 


“ double nature, as it partakes of a breach of the peace, and is 


« alſo a civil right, the court, in which the ſuit is inſtituted, 


may ſtop the proceedings upon ſuch indictment; for when 


oh partes ſubmit their right to the court, they have certainly 
&« juriſdiction 


* 


* 


/ 


— 
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natural juſtice and equity, which ought to be 
the .ground-work and foundation of all laws, 
and which corrects and controls them when 
they do amiſs (e), 


& a juriſdiction, and may interpoſe. » P. Lord Hardwicke, 
the Mayor and Corporation of York v. Sir Lionel Pilkington, 
2 Atk. 302, 


(e) In every well-conſtituted government, there is ſome- 


where lodged the power of ſupplying that which is defective, 


and controlling that which is unintentionally harſh, in the 
application of any general rule to a particular caſe. In this 
country, that power is in civil caſes intruſted to our courts of 
equity; the juriſdiction of which is ſeparate and diſtin from 
that of our courts of law. This power, however, muſt not 


; be confidered as a power to make a new law, or to diſpenſe 


with any eftabliſhed law, the object of which is clearly de- 


| fined, and its proviſions diſtinctly declared, with reference to 


all the circumſtances which belong to the caſe, This diſ- 
tinction is anxiouſly referred to both by Grotius and Puffen- 
dorff. The former defines equity to be /' Correctrix ejus in 
te quo lex propter uni verſalitatem deficit ;” fit autem ea cor- 
& re(tio non tollendo legis obligationem, ſed declarando le- 
gem in certo caſu non obligare.” Grotius de Equitate, 
ſ. 12. Whereas he defines the power of diſpenſing with the 
law, „Virtus yoluntatis in eo qui poteſtatem habet ad tol- 
« Jendam legis obligationem in perſonis, rebus, aut factis, 
« particularibus aut ſiogularibus, quatenus id fieri poteſt ſine 
* imminutione juſtitiæ aut publice utilitatis. Differt hæc mul- 
tum ab equitate, hæc enim obligationem tollit, equitas vero 
* nullam eſſe legis obligationem declarat.” Grotius de In- 
dulgentia, . 1. 4 Puffendorff having defined equity,“ Ut 


“0 prudenter declaretur caſum aliquem peculiaribus veſtitum 


« circumſtantiis 
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« cii cumſtantiis a legiſlatore ſub generali lege non fuiſſe com- 
40 prehenſum ” proceeds, « eſt et alia ſigniſicatio æquitatis 
« qua ex equo et bono diſceptantur legis quæ legibus civilibus 
ce expreſſe non definiuntur, ſed judici vel arbitro et collatione 

& juris naturæ aliarumque legum civilium decidendæ relin- 
« quuntur. Diſpenſatio autem eſt quando ſinguli in certo caſa 
5 obligatione juris civilis qua per ſummam poteſtatem ſolvun- 
tur qui alias tenebantur.” Elementorum Juriſprudentiæ 
« univerſalis, lib. 1. ſ. 22, 23. ̃ 

The ſame diſtinction ſeems to have bounded the juriſdie- 
tion of the Roman Prætor, who is ſtiled, «*« Cuſtos non con- 
« ditur juris ;” “ juvare, ſupplere, interpretari, mitigare, jus 
« civile potuit; mutare vel tollere non potuit.” Digeſt, lib. 


1. tit. 1. 7. Taylor's Civil Law Pretor's Edicts. 


To fix the preciſe period of the origin of our courts of 
equity, were an inquiry of very conſiderable difficulty; and it 
is ſufficient that we find them eſtabliſhed in the earlieſt periods 
of our legal conſtitution, exercifing a juriſdiction, regulated by 


principles and precedents, in all thoſe caſes, which, accotdiug 


to Grotius, „lex non exacte definit, ſed arbitrio boni viri 
« permittit.” The charge which has been frequently made 
againſt this juriſdiction, as being an innovation upon the juriſ- 
diction of courts of law, ſeems to have very little to ſupport it. 
Sir Rob. Atkyns has brought together the principal objections 


to the exerciſe of ſuch a juriſdiction ; but, though evidently 


prejudiced, he has been, in the courſe of his inquiry, com- 
pelled by facts to furniſh a very ſufficient anſwer to the ob- 
jections upon which he ſeems to have relied. Juriſdiction of 


the Court of Chancery. 


But it is not the intention of the editor of this treatiſe to 


revive a diſcuſſion, from which no real advantage can be de- 


rived, They, however, who. are diſpoſed to inform them- 
ſelves, 


| A TREATISE Book I. 
ſelves, as to the grounds taken by the friends and opponents of 
the juriſdiction of equity, may. gratify their curioſity by con- 
ſulting the ſeyeral works referred to by Mr. _ in his 

Law T __ P. 344- 


It may not, however, be improper to Hike, that « courts of 
law are equally with our courts of equity, chargeable with 
having extended their juriſdiction by the aid of fiction; and 
that, if courts of equity, profeſſing to proceed upon the ground 
of the party being remedileſs at law, do take cognizance of 
ſome matters, of which courts of law would now take cog- 
nizance, they will be found originally to have derived their 
juriſdiction from the narrow deciſions of courts of law; and, 
having once ſtrictly poſſeſſed it, courts of 85 ought not to be 
at liberty at * to deprive them of it. 


a, 


SECTION 
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-$V:C T I ON III. 2 


whole of natural juſtice, is more excel- 
lent than any human inſtitution; neither are 
poſitive laws, even in matters frombaghy indiffe- 


rent, any further binding than they are agree- 


able to the law of God and nature (1). But 
the precepts of the natural law, when enforced 
by the laws of man, are ſo far from loſing any 
thing of their former excellence, that they 


thence receive an additional ſtrength and ſanc. 


tion; yet, as the rules of the municipal law 
are finite, and the ſubject of it infinite, there 
will often fall out caſes which cannot be deter- 
mined by them; for there can be no finite rule 


of an infinite matter perfect. So that there 
will be a neceſſity of having recourſe to the 


natural principles, that what was wanting to 
the finite may be ſupplied out of that which 
is infinite (2). And this is properly what is 
called equity, in oppoſition to ſtri& law; and 
ſeems to bear ſomething of the ſame proportion 
to it in the moral, as art does to nature in the 


material world, ms as the univerſal laws of 
| matter 


Fam: 1 as it Bunny fir the 


(2) Grotius 


de Equitate, 
. 5. 
Republique 
de Bodin, 
tom. ii. 

P. 12. 
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matter would, in many inſtances, prove hurt- 


ful to particulars, if art were not to interpoſe, 
and direct them aright ; ſo the general precepts 
of the municipal law would o'tentimes not 
be able to attain their end, if equity did 


not come in aid of them ( HD. And thus, in 


ee 


{f) In the preceding ſeckion we have attempted to give a 
general definition of equity ; ; we ſhall now endeavour to fur- 


niſh an outline of the juriſdiction of thoſe courts which pro- 


ſeſs to proceed upon its principles. The juriſdiction exerciſed 
by courts of equity may be conſidered in fome caſes as aſſiſt- 
ant to, in ſome eoncurrent with, and in others excluſive of, 


che juriſdiction of courts of common law. 


It is aſſiſtant to the juriſdiction of courts of law; © 1ſt, By 
removing legal impediments to the fair deciſion of a queſtion 
depending in courts of law. 2dly, By compelling a diſcove- 
ry which may enable them to decide, 3dly, By perpetuating - 
teſtimony, when in danger of being loſt, before the matter to 
_ it relates can be made the ſubject of judicial inveſtiga- 

It may alſo be ſaid to be aſſiſtant, by rendering the 
e of courts of law effective, as by providing for the 
ſafety of property in diſpute pending a litigation; by counter- 
acting fraudulent judgments, &c. ; and by putting a bound to 
vexatious and oppreſſive litigation.” It exerciſes a concur- 
rent juriſdiction with courts of law, in moſt caſes of fraud, 
accident, miſtake, account, partition, and dower. It claims 


an excluſive juriſdiction in all matters of truſt and confidence ; 


and © wherever, upon the principles of univerſal juſtice, the 
interference of a court of judicature is neceſſary to prevent a 
wrong, 
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Chancery, every particular caſe ſands upon 
its oun particular circumſtances (3): and al- 


though 


% 


wrong, and the poſitive law is ſilent The eſtabliſhed merit 
of Mr. Mitford's Treatiſe on the Pleadings in a Suit of Chan- 


cery (a work, from which the editor has, in this diviſion, and 
in many other particulars, drawn very conſiderable aſſiſtance), 


will of courſe have rendered its contents too familiar to every 


practitioner in our courts of equity, to render references to it 


in general neceſlary. 
X- | 


To purſue this diviſion of the juriſdiQion of courts of equity 


objection that is urged againſt the claims of courts of equity 
to a concurrence of juriſdiction in ſome caſes with courts of 
law. This - concurrence of juriſdiction may, in the greater 
number of caſes in which it is exerciſed, be juſtified by the 
propriety of preventing a multiplicity of ſuits ; for as the mode 


11. 


with that minuteneſs which is neceſſary to a particular ac- - 
gquaintance with its powers, would lead to an inveſtigation -- 
too extenſive for the nature of this treatiſe. It may, however, 
be expected, that ſome notice ſhould be taken of the general 


of proceeding in courts of law requires the plaintiff to eſtabliſh 


his caſe, without enabling him to draw the neceſſary evidence 


from the examination of the defendant, juſtice could never be - 


attained at law in thoſe caſes where the principal facts to be 
proved by one party are confined to the knowledge of the other 
party : in ſuch caſes, therefore, it becomes neceſſary for the 
party wanting ſuch evidence to reſort to the extraordinary 


powers of a court of equity, which will compel the neceſſary . 


diſcovery ; and, the court TY acquired cognizance of the 
ſoit, 


12 


againſt the general rule of law, yet Chan- 


uit, for the purpoſe of diſcovery, will 3 it, for the pur- 


A TREATISE | Book I. 
thou gh the common law will not decree 


cery 


poſe of relief, in moſt caſes of fraud, account, accident, and 
miſtake ; and for other reaſons will entertain ſuits for partition 
and dower, though diſcovery be not neceſſary to the plaintiff's 


caſe. - 


The caſe (and, I believe, the only caſe) in which fraud 
cannot be relieved againſt in equity, concurrently with courts 


of law, though diſcovery be ſought, is the caſe of fraud, in 


obtaining a will, which, if of real eſtate, ſince the caſe of Ker- 
rick v. Branſby, 3 Brown's Parl. Caſes, 358. is conſtantly re- 


| ferred to a court of law i in the ſhape of an iſſue deviſavit vel 


non: if of perſonal eſtate, is cognizable in the ſpiritual court. 
That courts of equity have a concurrence of juriſdiction with 
courts of law in all other matters of fraud, ſee White v. Huſ- 
ſey, Pre. Ch. 14. Hungerford v. Earl, 2 Vernon, 261. 
Colt v. Woollaſton, 2 P. Wms 156. Stent v. Baillis, 
2 P. Wms. 220. | FE 


'Fhe juriſdiction exereiſed by courts of equity in matters of 
account, is, in many caſes, bounded by the diſcovery ; as 
where a ſuit is inſtituted for an account of waſte of timber, 


without praying an injunction, the plaintiff cannot have a de- 


cree for relief. Jeſus College v. Bloome, 3 Atk. 262. Piers 
v. Piers, 1 Vez. 521. But where the bill ſeeks an account of 
ore dug, the court will decree it. Biſhop of Wincheſter v. 
Knight, 1 P. Wms. 306; becauſe the working of a mine is a 
| os kind 


* — 
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cery doth, ſo as the example introduce not 
A general miſchief (8)- . matter, there- 


fore, 


. 


kind of trade. Story v. Lord Windſor, 2 Atk. 630. Vet, 
even in that caſe, the plaintiff muſt ſhew a poſſeſſion. Sayer 
v. Pierce, 1 Vez. 232. Neither will equity, in all caſes, de- 
cree an account of meſne profits, far © where a man has title 
«to the poſſeſſion of lands, and makes an entry, whereby he 
* becomes entitled to damages at law for the time that poſ- 


& ſeſſion was detained from him, he ſhall not, after his entry, 


s turn that action at law into a ſuit in equity, and bring a 


& bill for an account of the profits, except in the caſe of an 


« infant, or ſome other very particular circumſtances. P. 


Lord Keeper, Tilly v. Bridges, Pre. Ch. 252. Owen v. 
Apirce, 1 Ch. Rep. 17. The particular circumſtances ex- 
cepted by the Lord Keeper, in laying down this rule, extend 
to all thoſe caſes, which involve an equity which the plain- 
tiff cannot make available at law. Coventry v. Hall, 2 Ch. 
Rep. 134. Duke of Bolton v. Deane, Pre. Ch. 516. Dor- 
mer v. Forteſcue, 3 Atk. 129, 130, Townſend v. AJh, 


3 Atk. 336. Norton v. Frecker, 1 Atk. 524. See alſo 


Curtis v. Curtis, Rolls, 2 Brown's Rep. Ch. 622. 0 


The juriſdiction exerciſed by our courts of equity, in 


moſt caſes of accident, preſents a very ſtriking inſtance of 
their anxiety to prevent innovation on the juriſdiftion of 


_ courts of law: its interference being generally founded on 


ſome circumſtance, which prevents the party being relievable 


at law; as where a bond, or other inſtrument or ſecurity, is 
loſt, it will interfere, by compelling a diſcovery from the de- 


fendant, and will relieve upon ſuch diſcovery ; but the plain- 


tiff is not entitled to any relief, upon a mere ſuggeſtion that 
_ the. 


: | 
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. 5 fore, that happens inconſiſtent with the 
deſign of the legiſlator (5), or is contrary 


1 to 


the bond, inſtrument, or ſecurity, is loſt, but is required, 
for the purpoſe of relief, to annex to his bill an affidavit to 
ſuch effect. Anon. 3 Atk. 17. Mitford's Treatiſe, 112. 
And, as a further ſecurity againſt innovation, it muſt appear 
that the loſs of the deed or inſtrument obſtructs the plaintiff 
in ſeeking relief at law: for „ the loſs of a deed,” ſays Lord 
Hardwicke, © is not always a ground to come into a court 
&« of equity for relief; for if there was no more in the caſe, 
t although he is entitled to have a diſcovery of that, whe- 
« ther loſt or not, courts of -law admit evidence of the loſs 
« of a deed. proving the exiſtence, of it and its contents, 
« juſt as a court of equity does. There are two grounds to 
« come into equity for relief, annexing an affidavit to the 
« bill. Firſt, where the deed is deſtroyed or concealed by 
« the defendant ; and whenever that is the cafe, the plain- 
« tiff is entitled to have relief in this court, upon the reaſon 
in Lord Hunſdon's caſe, Hob. 109. Another is, where 
« the plaintiff cannot recover at law, without making profert 
of the deed in pleading at law.” Whitfield v. Fauſſet, 
1 Vez. 392. Anon. 2 Atk. 61. 1 


— 


Ihe judgment of the court of King's Bench, in Read v. 
Brookman, 3 Term Reports, 151, ſeems to have relieved . 
the obligee from the neceſſity of coming into equity, upon, 
the mere circumſtance of the bond or inſtrument being loſt, 
by allowing him to ſtate ſuch circumſtances in his declarati- 
on, as a reaſon for not making profert of it; but, upon this 
caſe being cited in Chancery, as furniſhing an objection to 
the plaintiff's ſuit i in equity, he being relievable at law, Lord 
Thurlow 


Ny. 
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to natural juſtice, may find relief here. 
Eor no man can be obliged to any thing 
contrary 


Thurlow obſerved, that the court of King's Bench having 
determined to give relief in a caſe formerly relievable ooly in 


equity, was not a reaſon for excluding the ancient, peculiar, 
and at leaſt concurrent juriſdiction of courts of equity. At- 
kinſon v. Leonard, 3 Bro. Ch. Rep 218. This concur- 
rence of juriſdiction as to this kind of accident, may there- 
fore be conſidered to extend to all caſes, in which the deed 
or inſtrument has been deſtroyed, or is concealed by the de- 
fendant, or has been loſt by the plaintiff, though of the con- 
tents of ſuch inſtrument the plaintiff has other evidence, of 
which he might avail himſelf at law. But where the relief 
ſought in equity is upon the loſs of a bill of exchange, or 
promiſſory note, the plaintiff muſt, by bis bill, offer to give 
ſecurity, as an indemnity to the defendant, againſt any de- 


mand being made upon him in reſpect of ſuch loft bill or 


note. Walmſley v. Child, I Vez. 341. As to other ſpecies 
of accident, ſee. & 5. L 8: | 


The juriſdiction exerciſed by our courts of equity, in mat- 
ters of partition, is deſcribed by a very and juſtly eminent 
writer, as © a new compulſory mode lately ſprung up, and 
* now fully eſtabliſhed ; by which it is uſual, upon a bill 
« filed praying a partition, for the court to iſſue a commiſſion 
« to various perſons, who proceed without a jury. How far 
„(he continues) this branch of equitable juriſdiction, ſo 
< trenching upon the writ of partition, and wreſting from a 
court of common law its ancient excluſive juriſdiction over 
* this ſubject, might be traced, by examining the ancient: 
records of the court of Cy I know not; but tho 

carlieft 


3 


* 
3 
J 
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7 contrary to the law of nature (i); and indeed 
no man in his ſenſes can be preſumed wil- 


ling. 


« earlieſt inſtance of a bill of partition I obſerve to be noticed, 


4 jg a caſe of the 40th Eliz. in TothilPs Tranſactions of 


« Chancery, tit. Partition. According to the ſhort report of 
* this caſe, the court interpoſed from neceſſity, in reſpe& of 


4 the minority of one of the parties, the book expreſling, 


& that on that account he could not be made party to a writ 
« of partition; which reafon ſeems very inaccurate : for, if 
Lord Coke is right, that writ doth lie againſt an infant, 
and he ſhall not have his age in it, and after judgment, he 


sis bound by the partition.” Co. Litt, 1 77. Hargrave's 


Co. Litt. 169. b. note 2. 


Mr. Hargrave's Rt, upon legal ſubjects is ſo deſervedly 
entitled to influence the opinions of others, that 1 cannot 
refrain from obſerving, that a practice, ſanctioned by a pre- 
cedent of ſo early a date as the 4oth Eliz. cannot reaſonably 
be deſcribed as a mode /ately ſprung up ; particularly, when 


it is conſidered, that there are few, if any, reports of deci- 


fions in equity of an earlier date. The reaſon aſſigned by 
Tothill for this deciſion is, in the opinion of Lord Coke, 
inſufficient to ſupport it; and it will become ſtill more ſo, 


-when it is conſidered, that an infant, when he attains his 
age, may ſhew cauſe againſt a decree of partition in equity, 


unleſs he be plaintiff in the ſuit. Lord Brook v. Lord and 
Lady Hereford, 2 P. Wms. 518. Tuckfield v. Buller, 
Ambler, 197. But though the reaſon aſſigned by Tothill 
fail, the deciſion is not deſtitute of principle to ſupport it. Mr. 
Hargrave proceeds to obſerve, that “ this was, in Lord 


| Coke's time, probably a rare and unſettled mode of com- 


* 
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ling to oblige another to it (2). But if the 
law has determined a matter with all its cir- 
cumſtances, equity cannot intermeddle; and 
for the Chancery to relieve againſt the expreſs 
proviſion 


/ s 


| 


pelling partition z” for, © that in a caſe in Chancery (Drury 
« v. Drury, 1 Ch. Rep. p. 26. 3d edit.), which was refer- 


e red to the Judges, on a point of law between two copar- 
„ ceners, that the judges certified for iſſuing the writ of par⸗ 


17 


Q 1. Bla, 
Com. In- 
trod. \. 2. 
Puffen- 
dorff's Ele- 
mentorum 
Juriſpru- 
dentiæ, l. 1. 
* aa. 


5 « tition between them, and that the cgurt ordered one accor- 
7 6 dingly; which, he preſumes, would ſcarcely have been 
4 © done, if the decree for a partition, and a commiſſion to 
i make it, had been a current and familiar practice. | 
ly 
Us | | 
e- The caſe of Druy v. Drury appears to have been decided | 
ly in the 6th of Charles the Firſt; previous to which period, 
en and even to the 40th of Eliz. equity had decreed an equal 
ei- N artition, where that made by the parties appeared to be une- 
by qual, Norſe v. Ludlow, 32. Elz. Toth 155. —- Whether 
te, his partition was made by writ, commiſſion, or conſent, does 
fo, not indeed appear; neither does it appear, in Drury v. Dru- 
his , upon what ground the writ of partition was decreed ; bat 
ty, eis obſervable, in that caſe, that the queſtion of partition 
nd as not referred to the judges ; and that if it was, that they 
er, ould not ſtrictly in ſuch a caſe, have certified that a com- 
will iſfion, which is an equitable proceſs, ought to iſſue. The 
Ir. Inference, therefore, drawn by Mr. Hargrave from this caſe, 
Td aanot be ſupported, unleſs it can be at leaſt ſhewn, that the 
m- Mi-dges were called upon to decide not only the queſtion of par- 
ing tion, but alſo to point out the mode to effect it. If, how- 


C : ; ever, 


* 
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proviſion 1 an act of parliament, would be 


{3) Cook v. repeal it Equity, therefore 
4 x"5rig the ſame as to peal it (3). Equity, 


1 Ch. Ca. will not interpoſe in ſuch caſes, norwithſtanding 
228. | 
BA Com. ACCIC en: or unavoidable necellity. ; ; ſo that in- 
Intizo . (. 3. 7 


- . fants 


5 * 


ever, the authority of this caſe” can in any? degree ſup- 
port the doubt raiſed upon it, I think, it muſt be removed 
by an almoſt immediately ſubſequent caſe, 14 Car. 1. Babb 
v. Dudeney, Tothill's Tranſactions, tit. Partition, f. 155. : 
in which caſe the court refuſed to interfere, not upon the 
ground that it had no juriſdiction, but becauſe © the matter 
* was but gl. per annnum.” Norbury v. Yarbury : Toth, 
ubi ſupra. See alſo Manaton wv, Squire, 2 Freeman, 26.; in 
which caſe partition was conſidered as cognizable in equity 
as at law. 


To eſtabliſh the origin of any branch of legal or equitable 
juriſdiction is always difficult, and ſeldom neceſſary, provided 
the exerciſe of ſuch juriſdiction is ſanctioned by the dictates of 
reaſon, and found to be condudtive to tlie ends of ſubſtantial 
juſtice ; and ſuch will appear to be the nature and tendency of 
the juriſdiction exerciſed by our courts of equity, in caſes of 
partition, upon a reference to the difficulties which obſtructed 
the mode of proceeding at common law : and though many 
of thoſe difliculties are removed by the 8th and gth W. 3. c. 
31.3 yet ſtill, if © the parties are in any degree complicated, 

it is extremely difficult to proceed at law; or where the te- 
«© nants in poſſeſſion are ſeized of particular eſtates only; for 
the perſons entitled in remainder cannot be bound by the 
8 inen f in a writ * partition.” Mitford's Treatiſe, &c. 
p. 110, 
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fants had been bound by the ſtatute of limi- 
tations, if there had been no exception in the a&. 
. ; * And 


p. 110. Neither can a feme covert be bound by partition by 

rit, Co. Litt. 166. a. which, it ſhould ſeem, ſhe may be by 
decree and commiſſion in equity. Martyn v. Perryman, 1 

h. Rep. 125. On theſe conſiderations, and the almoſt con- 
ſtant occaſion that the parties have for a diſcovery, i is founded 
his branch of equitable juriſdiction ; in the exerciſe of which . 
dur courts of equity are conſtantly governed by an anxious at- 
ention to the legal title of the plaintiff: for though, at law, 
t be ſufficient to allege ſeiſin, yet, in equity, the plaintiff muſt 
jew his title. Cartwright v. Pultney, 2 Atk. 380. And if 
he defendant conteſt the legal title, the court will diſmiſs the 


bill. Bp. of Ely v. Kenrick, Bunb. 322 ; but ſee Parker v. 


erard, Ambler, 236. And, as a further mean to prevent 
nnovation and vexatious ſuits, courts of equity will never al- 
ow coſts on bills of partition; courts of law allowing. none 
dn the proceeding by writ. Metcalfe v. Beckwith, 2 P. Wms. 
376. Mitford's Treatiſe, p. 111. And this rule prevails, 
otwithſtanding the unequal intereſts of the parties. Parker 
Gerard, _— 2 1 


\ 


The juriſdiction of our courts of equity, in matters of dower, 
or the purpoſe of aſſiſting the widow with a diſcovery of the 
ands or title deeds, or of removing impediments to her ren- 
tering her legal title available at law, has never been doubted. 
it it has been queſtioned, whether equity could give relief 
n thoſe caſes, in which there appeared to be no obſtacle to her 
egal remedy? Wallis v. Everard, 3 Ch. Rep. 87. It ſeems 
jow, however, to be ſcttled, that © the widow labours under 

C 2 ſa 


| & TREATISE 5 
And although, in matters of apparent equity, as 
fraud, or breach of truſt, precedents are not 

\ - neceſſary; 


ſo many diſadvantages at law, from the embarraſſments of 
« truſt, terms, &c. that ſhe is fully intitled to every aſſiſtance 
© that a court of equity can give her, not only in paving the 
© way for her to eſtabliſh her right at law, but alſo by giving 
« complete relief when the right is aſcertained.” Curtis v. 
rtis, 2 Brown's Ch. Rep. 634. and Lucas v. Calcraft, 
there cited. And in the exerciſe of this juriſdiction, courts of 
equity will even enforce a diſcovery againſt a purchaſer for va- 
luable conſideration without notice, Williams v. Lambe, 3 
Bro. Ch. Rep. p. 264. And though the widow ſhould die be- 
fore ſhe had eſtabliſhed her right to dower, equity will, in fa- 
vour of her perſonal repreſentatives, decree an account of the 
rents and profits of the lands, of which ſhe afterwards appear- 
ed dowable, Wakefield v. Childs, 8th July, 1791 „M88. 


With reſpect to the excluſive juriſdiction exerciſed by our 
courts of equity, in matters of truſt, and in thoſe caſes where 
the principles of ſubſtantial juſtice entitle the party to relief, 
but the poſitive law is ſilent, it ſeems impoſſible to deſine with 
exactneſs its boundaries, or to enumerate with preciſion its 
various principles. In the courſe of this treatiſe, however, a 
variety of inſtances will appear, from which the wiſdom of this 
branch of equitable juriſdiction will be fully and ſatisfactorily 
eſtabliſhed, and to which at preſent it may be ſufficient to refer, 


(g) This propoſition is neither ſanctioned by principle nor 


wang ; for though it my be true that equity has, in many 


caſes, 


es 
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neceſlary ; yet, in other caſes, it is dangerous 
to extend the authority of this court further 


than the practice of former times (&)/+ 28 


caſes, decided differently from courts of law, yet it will be 


found, upon reference to ſuch caſes, that they involved circum- 
ſtances to which, a court of law could not advert, but which 
in point of ſubſtantial juſtice, were deſerving of particular con- 
ſideration, and which a court of equity, proceeding on the prin- 


. ciples of ſubſtantial juſtice, felt itſelf bound to reſpect. The 


opinion, however, ſtated by our author, has certainly prevail- 
ed; and Sir Joſeph Jekyll, in Cowper v. Cowper, 2 P. Wms. 


753. ſeems to have been particularly anxious to do it away. 


“ Though (ſays he) proceedings in equity are ſaid to be ſe- 
c cundum diſcretionem boni viri ; yet, when it is aſked, vir 


i bonus eſt quis? the anſwer is, qui conſulta patrum, qui leges 
« juraque ſervat. As it is ſaid in Rooke's caſe, 5 Rep. 99. 


« b. that diſcretion is a ſcience, not to act arbitrarily according 
c to men's will and private affection: ſo the diſcretion 
c which is to. be executed here, is to be governed 


© by the rules of law and equity, which are not to op- 


t poſe, but each in its turn to be ſubſervient to the other. 
« This diſcretion, in ſome caſes, follows the law implicitly ; 
jn others, aſſiſts and advfnces the remedy; in others, again, 
« it relieves againſt the abuſe, or allays the rigor of it: but in 
« no caſe does it contradict or overturn the grounds and prin- 


4 ciples thereof, as has been ſometimes ignorantly imputed to 
„ this court. That is a diſcretionary power, which neither 


„ this nor any other court, nor even the higheſt, acting in a 
« judicial capacity, is by the conſtitution entruſted with.” It 
will not, I truſt, be conſtrued a want of reſpect to the 

25 authority 
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authority of Sir Joſeph Jekyll, to attempt to give additional 

force to his ſentiments, by referring to the concurrence of Sir 
Thomas Clarke, who, concluding his opinion in Burgeſs v. 
Wheate, 1 Blackſt. Rep. 123. with the above paſſage, adds, 
This deſcription is full and judicious, and what ought to be 
te imprinted on the mind of every judge.” 


fel C) It is the FE of every court of juſtice, whether a court 
of law or of equity, to conſult the intention of the legiſlature ; 
nor does it any where appear, that, in the diſcharge of this 
duty, cgprts of equity are inveſted with a larger or more li- 
beral diſcretion than courts of law, * Yet, though a court of 
equity will not differ from the courts of law, in the expoſi- 
tion of ſtatutes, yet does it often vary in the remedies given, 

and in the manner of applying them.” Per Lord ' albot, 
Boſanquet v. Daſhwood, Forreſter, 39, 40. ' hus, if plain- 
tiff in equity pray that an inſtrument or ſecurity given for an 
uſurious conſideration, be delivered up to be cancelled, the only 
terms upon which equity will interpoſe, are, the plaintiff pay- 
ing to the defendant what is really and bonà fide due to him: 

_ Whereas, if the party, claiming under ſuch inftrument, come 
into equity to render his claim available, the court will pro- 
ceed upon the letter of the ſtatute; for though the court, in 
many caſes, have a diſcretion whether it will interfere or not, 
and may therefore preſcribe the terms of its interference; yet 
ir will never exerciſe that diſcretion in fayour of a plaintiff, 
who is a wrong doer, ſeeking to render a court of equity the 
mean of effectuating the wrong. It may alſo be material to 
obſerve, that equity will not allow a ſtatute, made for the pre- 
vention of fraud, to be converted into the inſtrument of fraud. 
2 Roll's Ab. 378. And therefore, though the ſtatute of 

N frauds 


Ch. I. 3 | OF EQUITY. | 


frauds enact, that no action ſhall be brought on contradte. or 
agreements relating to lands, unleſs the ſame be reduccd into 


writing; yet, under certain circumſtances, which will hereafter 


be particlarly noticed, [ſee p. 168, note (d), ] equity will re- 


lieve on ſuch contract or agreement. So, on the conſtruction 
of the regiſter act, 7 Anne, c. 20. though it is thereby enact- 
ed, that a regiſtered deed ſhall take place of an unregiſtered 


deed, whence 1t might be argued, that if a perſon knew of the 


unregiſtered deed before he purchaſed, it ſhould not ſtand 
againſt him; yet equity ſays, if the party knew of the unregiſ- 


tered deed, his regiſtered deed ſhall not ſet it aſide, becauſe he 


has that notice which the act of parliament intended he ſhould 


have. Blades v. Blades, 1 Eq. Ca. Ab. 358. pl. 12. Hine 
v. Dodd, 2 Atk. 275. Le Neve v. Le Neve, 3 Atk. 646. 


Ambl. 436. Doe on demiſe of Watſon v. Routledge, Cowp. 


712. 


(i) Sir William Blackſtone, addreſſing himſelf to the opinion 


of Lord Coke, that acts of parliament contrary to reaſon are 
void, obſerves, that. if the parliament will poſitively enact 
« a thing to be done which is unreaſonable, he knows of no 
&« power that can control it. 1 Com. Intr. ſ. 3. The reaſon 
which he aſſigns, namely, that * it would ſet the judicial power 
4 above that of the legiſlature,” is certainly entitled to great 
weight; yet it will be difficult to reconcile this opimen with 
the propoſition which he lays down in the ſecond ſection of his 
introduction, chat no human laws are of any validity, if con- 
« trary to the law of nature; which he deſcribes as © coeval 
« with mankind, and dictated by God himſelf.” 


(4) *“ Principles of deciſion adopted by cond of equity, 
* when fully eſtabliſhed, and made the grounds of ſucceſſive 
& deciſions, 
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te Ae, are conſidered by thoſe courts as rules to be ob- 
« ſerved with as much ſtridneſs a as politive law. 4 Mitford's 

"Treatiſe, p. 4. And it will be found, that, even in caſes of 
fraud, which from their nature muſt be almoſt infinitely various 
in their circumſtances, courts of equity conſtantly proceed upon 


ſome clear and eſtabliſhed principle, ſufficiently comprehenſive 


to meet the circumſtances of the particular caſe to which it is 
applied, and not upon a vague, arbitrary, and indefinite power, | 
which, in its exerciſe, might indeed prove miſchieyous to the 
individual, and alarming to the ſtate. 


SECTION Iv, 


OW the ſubject matter, both of law and 
equity, is contracts, as we have before 
obſerved ; and a pact or covenant, in the ge- 
neral ſenſe of it, comprehends all things about 
which men agree, in their tranſactions, nego- 
tiations and intercourſe with one another. Yet 
it is not here to be extended fo largely, as to 
take in every agreement of opinion; but ſuch 
only as inducc. an obligation, or contain a con- 


veyance 


/ 


cb. I. .. ox EQUITY. 
veyance of ſome right (/). Neither do we at pre- 


ſent intend to treat of thoſe univerſal pacts, by 
which the propriety and dominion of things | 


was at firſt eſtabliſhed ; but thoſe particu- 
lar contracts, which are limited to the be- 


25 


nefit of certain perſons, and preſuppoſe pro- 
perty and price (n); theſe (ſaith the Prætor), 


as the mouth and oracle of the law, and 


building his opinion on the ſure foundation 


of natural juſtice and equity, if they are not 
gained by ill practice, nor made againſt the 
laws, I will fee kept (1); for what can be ſo 
agreeable to human faith, as the obſervance 
of thoſe things which they themſelves have 
approved of, and made a law amongſt one 
another? In contracts, therefore, reſpect 


(1) Dig. 
lib. 2. tit. 


14. 7. f. 7. 


is firſt to be had to the things expreſſed 


in the agreement, if they may poſſibly be 
| obtained; 5 


(J) Such contracts or agreements as do not induce 
an obligation, are conſidered as nuda pacta, as well 
by the common as by the civil law, and therefore can- 
not be made the ſubject of a demand in law or equity ; 
*ex nudo pacto non oritur actio.“ 2 Blackſt. Com. 
445. 16 Vin. Ab, 16, See c. 3. ſ. 1. note. 


— 


(m) 8 author borrows this diſtinction 8 padts 
and contracts from Puffendorff, D. 5.6.44 4 
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obtained; and for default of the things 
themſelves, a ſufficient equivalent is to be given 


650. 5 


/ 


(n) The common and ſtatute law act upon this principle 
to a certain extent, Thus, in the caſe of replevin, if 
the defendant prevail, the goods diſtrained are to be re- 
ſtored by writ de retorno habendo ; in ejectment, if plaintiff 
eſtabliſh his title, he ſhall- have the poſſeſſion of the land 
by writ of habere facias poſſeſſionem : ſo, in a writ of cove- 
nant, brought by the leſſee againſt the leſſor, if the term be 
not expired, he ſhall recover the term again, if the leſſor 
has put him out. Fitz. N. B. 325. Or if there be a 
covenant to convey or diſpoſe of lands, the covenantee 
may have a ſpecial writ of covenant for a ſpecific perfor- 
mance of the contract. 3 Blackſt. Com. 165. 80 by 
the action of detinue, the judgment is, that the plaintiff re- 
cover the ſpecific thing detained : ſo in action of waſte, 
the plaintiff ſhall recover the land waſted. 


'Theſe inſtances, though ſufficient to ſhew that courts 


of law recognize the principle upon which courts of equity 


decree the ſpecific performance of | agreements, do not 
by any means comprehend that almoſt infinite variety of 
caſes to which the principle is applicable; and to ſupply 
that defect, the interference of a court of equity becomes 
neceſſary, governed, however, by a variety of conſiderations. 


SECTION 


„ De a i. ern: 


Ch. I. 5 5. OF EQUITY. — 


SECTION v. 


UT the law of England was very defective 
in this particular, and fell ſhort of na- 


tural juſtice, where an actual conveyance 
was not obtained; which oftentimes, from 
the diſtance of the place where a local cere- 


mony was required, or from other circum- 
ſtances wanting, was not immediately practi- 


cable ; for executory agreements were there 


looked upon but as a perſonal ſecurity, and 
and damages only to be recovered for the 
breach of them; moſt commonly either by 
an action of covenant, if there was a deed, 


or by an aſſumpſit, if without deed. But 


it proving a great hardſhip, in particular 
caſes, to be left only to the uncertain repa- 
ration by damages, which the perſonal ef- 
tate perhaps may not be able to ſatisfy, 
courts of equity, therefore, where there was 
a ſufficient conſideration, did, in aid of the 
municipal law, compel a ſpecific performance 
(). And there are many other caſes where- 
in equity will give relief, although there 

By be 


% The jurisdition exerciſed Ty Os of equity, in 


decreeing the ſpecific performance of agreements, is cer- 
tainly 
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be a remedy at law, if that be inſufficient; 
as ſor a a nuiſance by Wann, or the like 


1 5 8 (2), 


* ; — 


tainly of a very ancient date, it being referred to in the 
Year-book of 8 E. 4. 4. b. as well known and eſtabliſhed ; yet 
it has been ſometimes complained of, and attempted th 
be reftrained, as an (encroachment on the jurisdiction of 
courts of law, particularly in the cafe of Bromage v. Jen- 


ning, Roll's Rep. 368. pl. 21. 4 Vin. Ab. 399. pl. 1. It 


is now, however, by a ſeries of deciſions, eſtabliſhed, that 
courts of equity may decree a contract to be performed in 
ſpecie, at leaſt wherever a court of Jaw would give 
damages for the non-performance of it, but which da. 


mages would not be an adequate compenſation for the non- 
performance, the party wanting the thing in ſpecie. See 


P. 139. note (c). But an agreement to be decreed in ſpecie 


muſt be fair and reaſonable. Phillips v. Duke of Bucks, 


> Vern. 227. Bromley v. Jefferies, 2 Vern. 415. Green 
. Wood, 2 Vern. 632. Young v. Clarke, Pre. Ch, 538. 


Francis Max. p. 6. note. 


As I ſhall have occaſion to confiler this ſubject more 
particularly in another part of this treatiſe, [p. 139. note 
(c),] it may be ſufficient, in this place, to refer to the 


caſe of Dodſley v. Kinnerſley, Ambler's Rep. 406. where 


Lord Hardwicke ſtated, that, before Lord Somer's time, 
the practice, as to agreements, was to ſend the party to 


law ; and if he recovered any thing by way of damages, 


the court then entertained the ſuit ; which practice appears, 
notwith*anding the obſervation of Lord Macclesfield in 


Cannel wv. Buckle, 2 P. Wms. 243. to confirm the opi- 


nion of the court in the caſe of Dr. Betteſworth D. Dean 


and Chapter of St. Paul's, Sel, Ca. in Ch. 66. That equity 


will not entertain the ſuit, unleſs the plaintiff wants 
the 
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(p), yet their decree binds the perſon only; 
and not the. eſtate (9); becauſe the Chan- 


cery \ 
| 3 
e the thing in ſpecie, is expreſsly recognized as the rule | 
t of the court by the Maſter of the Rolls (Lord Kenyon) Ft 
0 in Errington v. Anneſly, 2 Brown's Rep. 343. and had 1 
f been proceeded upon in ſeveral earlier caſes. Cud w. 0 
: Rutter, 1 P. Wms. 570. Cappur v. Harris, Bunb. 135. by 
t Doriſon v. Weſtbrook, 2 Eq. Ca. Ab. 161. pl. 8. 5 a 
vin. Ab. 540. pl. 22. But fee Gardner v. bullen, 2 7 as 
n Vern. 394. in which caſe the court ſeems to have depart- S 
8 ed from it, by decreeing perfortnance of an _agrement for 7 
7 India ſtock. . | |; f : 
: („) In cafes of nuiſance courts of equity interpoſe, : | 1 
e to prevent and reſtrain an injury, for which courts of 1 
y law, in many cafes, could not give an adequate com- . 
b penſation, yet, ſtill regarding the claims of the defen- C 05 
. dant, they will not interfere before anſwer, unleſs the | * 
| plaintiff ſtate a preſcriptive right, or an agreement, and 10 
1 ſupport the ſame by affidavit. Morris v. Leſſees of Lord iy 
1 Berkely, 2 Vez. 452. Attorney General, at the relation 1 6 
8 of Gray's-Inn Society, v. Doughty, 2 Vez. 453. But if 1 
Fg an agreement be ſtated, and ſupported by affidavit, that = 
„ WT circumſtance will be a ſufficient ground to give the court = 
2 jurisdiction in the firſt inſtanee, Martin v. Nutkin, 2 i 
0 P. Wms. 266. Otherwiſe, if it be a ſpecial caſe founded | Y 
I on a particular right, 2 Vez. 453. See Lord Bathurſt v. Hf 
5 Burden, 2 Brown's Rep. 64. and the caſes there cited. ; 
A But courts of equity, for the purpoſe of preventing ; 
n injury, will not only interfere in caſes of nuiſance, but 
y alſo in caſes of waſte: for though the ſtatute of Glo- 
= ceſter, 6 Edw. 1. c. 13. has, under certain circum- 


e | | ances, 


fi} 41 [t. 


cord 205 193 Though... ſome | think this opi. 
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cery is, in this reſpect, no court of re- 


nion 


ſtances, provided the writ of eſtrepement, in order to 
prevent the committing of waſte, pedente lite; yet it 
has been found, that this preventive is applicable to 
very few caſes ; fo that the moſt uſual way of preventing 
it now is by bill in equity. See Mitford's Treatiſe, 123, 
124,. 3 Bla. Com. 225, 226, 227. 

But in the exerciſe of this branch of their 1 
tion, courts of equity are particularly cautious, leſt 
their interference ſhould work an injury; and therefore 
they will not, in any caſe, refrain the defendant, be- 
fore the time for bis anſwering be expired, unleſs the 
plaintiff by an affidavit ſtate the particulars of his title. 
Whiteleg v. Whiteleg, 1 Brown's Rep. 57. and alſo of the 


truth of the ſeveral facts alleged in his bill. 2 Harriſon's 


Ch. 237. Nor will they, even upon ſuch aſndavit, reſtrain 
the defendant from working a mine already opened, unleſs 
it appear that the defendant has only à term in the eſtate for 
years or for life, and that the reverſion be in the plaintiff. 


Sir James Lowther v. Stamper, 3 Atk. 496, Or that it be 


a breach of an expreſs covenant, or an uncontroverted mif- 
chief. Anon. Ambler, 209. Upon a ſimilar principle, courts 
of euity will reſtrain the printing and ſelling almanacks, 
bibles, and other works, at the ſuit of the owners and au- 
thors of ſuch books or the uſe of an alleged new invention, 
at the ſuit of the patentee. Mitford's Treatiſe, 124. But, in 


all theſe eaſes, the plaintiff's right muſt appear by the bill, 


and be admitted by the anſwer, or the court will not grant 
an injunQion till after the right has been determined by a trial 


at law. Anon. 1 Vern, 120. Hills v. Univerſi ity of Ox- 
ford, 


Pb 


ch. I l. 6. OF EQUITY. i 
nion abſurd; for both ought equally to be 
bound by the deciſions of this court, or 


elſe there would be an impotence in the court, 
that would reſtrain it from doing juſtice. 


ford, 1 Vern. 275. Eaft India Company v Sandys, 1 Vern. 
127, Jefferys v. Baldwin, Ambler's Rep. 164. See alſo Bate-' 


man v. Johnſon, Fitz-G:b. Rep. 106. 

(4) Where the ſubjedt 3 in diſpute is not within the jorisdie- 
tion of the court, it is certainly true that the decree of the court 
operates merely in perſonam; but if the lands be within the 


jurisdiction of the court, and the defendant refuſe to perform 
che decree, as to give the plaintiff poſſeſſion, the court will en- 


force its decree by the writ of aſſiſtance, which is for ſuch 


- purpoſe directed to the ſheriff. Pen v. Lord Baltimore, 1 Vez. 
454. Stribley v. Hawkie, 3 Atk. 275. Roberdeau v. Rous, 


1 Atk. 543. Foſter v. Vaſſal, 3 Atk. 587. This proceſs, how- 


ever, ſeems to have been firſt iſſued in the time of James the 


Firſt, Penn v. Lord Baltimore. 


SECTION. VI. 


OWEVER the common lawyers con- 
tinually poured out their complaints 


againſt this incroachment, as they imagin- 


ed, on their own profeſſion ; yet pretended 


all the while, that their only concern was, 


leſt 


on 
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leſt hid new jurisdiction ſhould ſhake the 
foundation of the ancient municipal laws 


of this realm. The law, ſay they, has ap- 
pointed certain ceremonies, in the trarisfer- 
ring of property, for the quiet -and repoſe 
of ſociety. It has alſo provided certain techni- 
cal words, of peculiar and determined ſigni- 


 fications, for the limiting of the duration 


of men's eſtate; and it is better to ſtick to 
the known rules of law than to follow the 
fancies of private men (r). But if the al. 
ſurance is bad, and yet there is a remedy, 
to what purpoſe is the common law ? But 

| FOR 


(r) It ſeems to have been formerly the practice of the | 
chancellor to conſult the judges, whether the caſe before 
him was ſuch as called for the interpoſition of a court of 
equity, 2 RolPs Rep. 424. At what period, or for what 
reaſon this practice was diſcontinued, the books no where 
mention : it was probably, however, upon the diſcantinuance 
of this practice, that courts of Jaw became jealous of the in- 
creaſing powers of courts of equity, and endeavoured to 
reſtrain them ; and though no inſtance is to be found of pro- 
hibitions being granted, to reſtrain proceedings in the court 


of Chancery, yet there are many inſtances of inferior courts . 


of equity being ſo reſtrained, particularly where the ſuit was 
for a ſpecific performance ; for, ſaid the court of King's Bench, 
“ ſuch relief in equity would wholly ſubvert the actions of 
* caſe and covenant, and compel a leaſe, though the party 

| | contracting 


ed. I. 5 6. or EQuITY. 


equity was not fatisfied with this falſe and 


ſhallow reaſoning of the common lawyers. 


For it never pretended to any arbitrary ſway 


over the ſtated rules of law, but only a power 
of gonducting and guiding them according 


to honeſty and good conſcience; and what 
poſſible inconvenienge can there ariſe, when 


there is a good conſideration, and the in- 


tention is clear, that men ſhould be com- 


pelled to perform their engagements, and that 
all the means, without which that cannot be 
obtained at law, ſhould be ſupplied * Aa court 


of * (77 


00 „ was e to make bis election, when be 


« would grant the leaſe, or pay the damages ſuſtained by 


< the other party. ' Bromege. v. Jenning, 1 Rolls Rep. 368. 
Hudſon v. Middleton, 2 Roll's Rep. 433. The fallacy of this 
reaſoning is obvious: it aſſumes, that the party contracting 
has an election to perform his contract or not; whereas, in 


conſcience, he is clearly bound to do the ſpecific thing which 


he has covenanted to do, but which 2 a court of law 
cannot in all caſes enforce: | 


(IH 


(% See 3 Bla. Com. 432, 433. where this 21 is fully 


conſidered, 
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fects of circumſtances in conveyances; 


{1) Francis's as of livery (1), ſcifin (2) in the paſſing of 
Brekenhem à freehold C, or of the furrender (5) of a 


lam, ck. copphold (3), or the like. Alſo all miſpri- 


Thompſon 
v. Atheld, 


oO. ions in deeds, as of the names of the 
| | | | parties 


112. 


Jackſon v. 172 Select Ca. Ch. 81. (2) Man v. Cobb. Ch. Ca. 269. 


(3) Smith v Smith, 1 Ch. Rep. 57 Bradley v. Bradley, 2 Vern: 163. 81770 


Moore, 2 Vern. > Anon. 2 Freeman. 65. 


(r) And where a defectire conveyance is aided, it is ſaid 
that the eſtate ſhall be diſcharged of meſne incumbrances by 


itte party, as if a mortgagee wants livery, and thereupon the 


heir confeſſes judgments to another, the mortgagee ſhall hold 
the land diſcharged from the judgments. Burgh v. Burgh, 
Finch's Rep. 28. This caſe is, perhaps, the only one to be 
found in the books, i in which a court of equity has interpoſed 
in prejudice of a defendant having a legal intereſt for a va- 
| luable conſideration, and- without notice of the e 8 


1 88 


=o There is no doubt but that the courts of equity will 
ſupply the ſurrender of a copyhoeld. It is ſaid, however, to be 
now ſettled, that unleſs there be a valuable conſideration, they 
will interpoſe, for ſuch purpoſe, in favour of three deſcriptions 
of perſons only ; creditors, wife, and children ; and even, in 
ſuch caſes, they proceed, ſubje& to ſeveral reſtrictions. For 
though they will ſupply the ſurrender of copyholds in favour 


Book. I. 


QUITY, therefore, will ſupply any de. 


of 


s the extinguithmen 
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parties (4), or the ſum in a bond (). And 
F. ard (5), or charterparty (6), though 


vid or defective at law, may find relief Here. 
on ſhall any fiction of the common law, 

of, a covenant by 
interpoſition of this 


narriage, prevent t 


court ». 


385 


(42 Co- 
myn's Dig. 


| 126. N 
Downes 5 \ 


Moreton, 
2 Ch. Ca. 


(6) Edwin 


V. SR: Ind, _ 2. Vern. 210. 


f creditors, if the other eſtates liable to the . of FOR 
re not ſufficient, Drake v Robinſon, 1 P. Wms. 444; 
zixby v. Eley, 2 Bro C. R. 325; yet, if there be both free- 


old and copyhold eſtates deyiſed for the payment of debts, 


nd the freehold be ſufficient for ſuch purpoſe, they will not 


; pply the ſurrender of the copyhold. Raftor v. Stock, 1 Eq. 


a. Ab. 123, 124., Hillier v. Tarrent, Exch. Trin. T. 
791. In ſupplying a — i in favour of a wife, or young- 
children, courts of equity reſpec the claims of the heir at 

w, and therefore will not interpoſe, if the heir would there- 


be left unprovided for. Kettle v. Townſhend, 1 Salk. 187. 


Jawkins » Leigh, 1 Atk. 387. But the heir whoſe flaim is 
be thus reſpected, muſt be one for whom the teſtor WAS un- 
er as ſtrong a moral obligation to provide as for the deviſe. 

hapman v. Gibſon, Rolls, 3 Bro. Ch. Rep. 229. And if 
e ſupplying of the ſurrender would not diſinherit ſuch heir, 


durts of equity will ſupply it in favour of the wife, though 


e be otherwiſe provided for. Smith v. Baker, 1 Atk. 386. 
it it was held, in Roſs v. Roſs, 1 Eq. Ca. Ab. 124. that 


ey ought not to ſupply a ſurrender for younger children 


zanſt an elder, to make them in a better ſituation than the 


D 2 
4 


elder. 


- 


36 
(7) Cannel 


. Buckle, 
2 P. bs. 


„ 
A Aan v. 
Pearce, 
aVern.480. 
See ch. 2. 
"Fe. 6. 
note (e). 
(8) Francis's 
Maxims, 
Max. 13. 


OX. 
/ 


_ ſupply it; therefore, where the teftor deviſed a copyholi 
truſtees in truſt, to ſell, and to pay the intereſt of the prod 


againſt the party himſelf, nnd his heir, Barker v. Hill, 2 ( 


court (7) : for equity regards not the or 


eſſence of the matter (8), which is the apr 
ment of the parties upon a good and vd 


elder. This conſideration, however, was not attended u 


Maſter of the Rolls and Lord Talbot being of opinion, ü 
the father was the beſt judge what was a proper proviſion 
his children. In thoſe caſes in which the court will ſup 


apply after her death. Marſton v. Gowan, 3 Bro. Ch. | 


copyhold eſtate in favour-of a purchaſer for valuable Con 


ditors, if he become a bankrupt. Taylor v. Wheeler, 2 Ve 


good not by the diſcretion of the court, but by the ſtrong 


Bock. 
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ward form, but 'the inward ſubſtance 


able conſideration (2), and where the 
ſons intereſted fully intend to contract a 58 
fe 


Cook v. Arnham, 3 P. Wms. 283 Forreſter, 35. ; bothi 


a ſurrender, it is to be underſtood, that the effect of the 
render is bounded by the motive which induces the coun 


to the wife during her life, and aſter her death to a ftrany 
the court, though it ſupplied the ſurrender in favour of 
wife, decreed that the cuſtomary heir ſhould be at libery 
170. Courts of equity will, in ſupplying the ſurrender i 
ration, go ſtill farther; for they will not only ſupp 
Rep. 113. but willialſo ſupply it againſt his aſſignees ande 


565. I have not noticed the caſe of copyholds deviſed 
charitable uſes, the want of ſurrender in-ſuch caſes being m 


gen 


\ 
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fe& obligation, though, by miſtake or acci- 
dent, they omit the ſet form of law. So that 
no remedy is to be had to compel a per- 
formance. of it in courts. of civil judicature, 
yet are they bound, in natural juſtice, to 
ſtand to their own, agreement. | 


general words of 43 Eliz. Attorney-General 4 Burdett, &. 
Vern. 755. Duke's Charitable Uſes, pe” Aro ae | 


v. Andrews, 1 Vez. 225. 


Equity will alſo ſupply any defet 1 3 27 . 


power, provided the ſame be for a good or valuable conſide- 
ration; but equity will not ſupply the non- execution of a n 
dee p. 31 3-3 ſee alſo Powell on Powers. 


(t) Quere, whether equity will ſupply a defect in a bad 
againſt a mere ſurety ? Croſby v. Middleton, 3 Rep. Ch. 55. 
Sheffield v. Lord Caftleton, 2 Vern. 393. 


(u) Though equity will relieve by ſupplying. the defects of 


a Conveyance upon a good or valuable conſideration, yet it 
will not, if the conveyance be purely voluntary. Pickering v. 


| Keeling, 1 Ch. Rep. 78. Bonham v. Newcombe, 2 Ventris, 


365. Lee « v. Sir Robert Henley, 1 Vern, 37. 


a rIO˖t 
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s 120 TON ei | 
ND any (covenant, though not ſpeci- 
fic, but only a general covenant for 
indemnity, may be decreed here: for equity, 
prevents miſchief (x); and it is unreaſon- 
able that a man ſhould have a demand con- 


218 tinually hanging over him (1). Yet it 


Hayes, | ſeems, where the incumbrance is not ne- 
1 Vern. 189. 
Hungeriord ceſſary, but contingent, you ſhould reco- 
v. Hunger - 


ford, b. ver no damages at law till a breach, and 
Rep. therefore they ought not to decree it in 


6 » # 
Hayes. equity. So, although the Chancery cannot 


5 4 Ca. aſſeſs damages ( Jet 2 covenant by the huſ- 
Aylof v. | : | | band, 
Fanſhaw, £ | 

x Ch. Ca. 

300. * in Equity, Maxim 8. 


(&) Bills quia timet | proceed on this principle. Baker U, 
Shelbury, 1 Ch. Ca. 70. Soalſo do bills (as before ſtated) to 
prevent waſte, to perpetuate teſtimony, to reſtrain defendant 
negotiating bills of exchange, or promiſſory notes, obtained by 
fraud ; in which laſt caſe, as in plain caſes of waſte, &c. courts 
of equity will, on motion, rant an injunction immediately on 
the bill being filed, leſt the defendant ſhould, upon intimation 
of the ſuit, by negotiating the ſeculity, defeat its object; in 
ſach caſe, however, plaintiff muſt ſupport his motion with an 
affidavit of the truth of the facts ſtated in his bill. Patrick UV 
Harriſon, Ch. 2d March 1792. MSS. &c. 

() In Denton v. Stewart, 4th July 1786, MSS. Lord 
Kenyon, } Maſter of the Rolls, fitting for the Chancellor, di- 

"Wren 
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band, that the jointure ſhould be and con- 
tinue of ſuch a value, may be carried into 
execution in this court; for the Maſter may 
inquire into it, or they may ſend it to be 
tried at law in a quantum damnificatus (2). 

So a bill for a ſpecific performance of an agree- M 1699 
ment by the huſband with a third perſon, 3 
for a ſeparate maintenance to the wife, is V 7 


proper here, notwithſtanding that alimony . 5 
belongs to the ſpiritual court (3). And, re- (3) * Y 
gularly, there are but four caſes, wherein note 


* "1 * — 
IS, gi A —— 
eee 


an agreement will not be binding in equity: 
iſt, For want of aſſent: 2dly, For want of 
teſtimony of the aſſent: gdly, Where there 
is ſome vice or defect in the ſubje& matter: 
or, 4thly, The want of a ſufficient e, 


ation. 


8 
at GY WO he E * 
- 5 = 


—— — 
8 7 Los Os . * ** * 
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* 
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EE; 
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rected the Maſter to inquire what damage the plaintiff had 
ſuſtained by the defendant's. not performing his agreement, 
of which a ſpecific performance was prayed by the bill, but 
which could not be decreed, the defendant having, by ſale of 
the eſtate, put it out of his Foe? to perform his agreement 


with the paint, 


F 
/ 
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CHAP. 1. 
"oY Aﬀent. 70 kanu. 
8 E & 1 T 1 O * 1. 


E are firſt, þ to examine "bo 
conſent is required to the making 
paſts and agreements valid for the rule of 
the civil law is highly agreeable, with natural 


| Juſtice (a), that, in the tranſlation of pro- 


0 1) Grotius 


de jure Belli 
et Pacis, 


lib. 2. c. 11. 


I. 5. 


perty, there muſt be an union of minds and 
affections, For, whether it be a ſale, or a loan, 
or a free gift, or any other ſort of contract, 
unleſs there be a mutual agreement, it can 
never have a full effect. Now conſent is an 
act of reaſon accompanied with deliberation 
(1); the mind weighing, as in a balance, the 
good and evil on either ſide. So that crea- 
tures, void of reaſon and underſtanding, are 
incapable of giving a serious and firm aſſent; 

e | and 


(a) Every true conſent ſuppoſes, 1ſt, a phyſical power ; 2dly, 
a moral power of conſenting ; 3dly, a ſerious and free uſe of 
them. Poffendorff s Law of Nature and Nations, Barbeyrac 8 
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and thus idiots, madmen, and infants, were 
reſtrained by. the Roman law from all man- 


ner of engagements and contracts, becauſe 


they were fuppoſed to be unable to judge of 


their own actions (5); and therefore the charge 
and care of them was committed to others (c). 


But the common lawyers endeavoured to ſet. 


up a maxim of their own, in defiance of na- 
tural juſtice, and the univerſal practice of all 


the civilized nations in the world: for, they 
ſaid it was a known rule in their law, that no 


man of full age ſhould be admitted in any plea 
to ſtultify and diſable himſelf (2), becauſe, 
when he recovers his memory, he cannot know 
what he did when he was of non ſane me- 

. , | Fa . mory 


(6) Furioſus nullum negotium gerere poteſt quia non in- 
telligit quod agit. Infans et qui infantiæ proximus eſt non mul- 
tum a furioſo diſtant. Inſt. lib, 3. tit. 20. .1 8. De Inutilibus 
Stipulationibus. 


(e) The law of England, whilſt it anxiouſly. prote&ts the 
intereſt of thoſe whom the infirmities of diſeaſe, or imbecility 
of age, render incapable of protecting themſelves, reſpects the 
right which every individual of a free conſtitution claims, and 
' Which, indeed, the very nature of a free conſtitution ſeems to 
require, 


4 


(2) 39. H. 6. 
42. Co Lit. 


247. à 

4 Co. 124. 
Beverley's 
Caſe. 
Stroud v. 
Marſhall, 
Cro. Eliz. 


398. 


4 
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mory (d); and therefore they concluded, he 
ſhould have no relief for this, even in 'a court of 
equity, 


require, that of diſpoſing of his property as he thinks fit, pro- 
vided he in ſo doing conſults the rights and claims of others. 
The only reſtriction preſcribed by the law of England in ſuch 
caſe, being © ſic utere tuo ut alienum non lædas.“ The civil 
law, however, extended its views and protection to perſons, 
whoſe prodigality might not only prejudice their own intereſts, 
but thoſe of their offspring ; and we find the authority of the 
Prætor frequently interpoſed to reftrain the extravagance of . 
the individual. Solent Prætores fi talem hominem invenerint, 
qui neque tempus, neque finem expenſarum habet, ſed bona 
% ſua dilacerando et diffipando profundit curatorem ei dare ex- 
« emplo furioſi, et tamdiu erunt ambo in curatione, quamdiu 


4 vel furioſus ſanitatem, vel ille bonos mores receperit.“ Pf. 


27. 10. 1. Furioſi vel ejus cui bonis interdictum fit nulla vo- 
luntas eſt. Digeſt. lib, ak tit. 17. reg. 40. 


0 If the event of the Ab had been determinabl | by the 
teſtimony of the party pleading it, there might ha hav bn ſome 


colour for the objection to it; but, as the defendant muſt have 


ſubſtantiated the truth of his plea by evidence aliunde, it ſeems 
unaccountable how ſuch a notion could have acquired the force 
of a rule of law. Sir William Blackſtone has endeavoured to 
trace its progreſs ; and obſerving that the plea, dum non fuit 


compos mentis ſuæ, was allowed in the time of Edward the 


: bn Firſt, 


/ 
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equity, becauſe it would be in ſubverſion of a 


principle and ground in law (e). Yet ſome 
have thought, that, by the ancient common law, 


he. 


Firſt he refers the origin of this opinion to the reign of 


Edward the Third ; from which period, it muſt be admitted 
to have been acted upon as a ſettled and eſtaliſned rule of law. 
« though later opinions,“ ſays the ſame author, « feeling the 
« inconvenience of this rule, have, in many points, endeavour- 
« ed to reſtram it.” 2 Com. 291, 292. 1 have, however, 
found only one printed caſe, in which the rigor of this rule 
ſeems to have been relaxed at law, which was an action of 
debt upon articles. Defendant pleaded non eſt factum; and, 
upon the trial, defendant offered to give lunacy in evidence. 


The Chief Juſtice firſt thought it ought not to be admitted, 


upon the rule that a man ſhall not ſtultify himſelf ; but, on the 
authority of Smith v. Carr, 5th July 1728, where Chief 
Baron Pengelly in the like caſe admitted it, and on conſider- 
ing the caſe of Thompſon v. Leach, in 2 Ventr. 198, the 


Chief Juſtice ſuffered it to be given in evidence, and theplain- 


tiff, upon the evidence, became nonſuit. Yates v. Boen, Str. 
1104, 


(e) Though the principles upon which courts of equity in 


general relieve, appear to intitle the Junatic to relief, I have 
not found a fingle cafe, in which the plea of non compos by 


the lunatic himſelf, before inquiſition, has been allowed; on 


the contrary, in Bonner v. Thwaits, Tothill, 1 30, it is ſaid, 
that Chancery will not retain a bill to examine the point of 
lunacy. After the lunatic is ſo found by inquiſition, his com- 

| 8 mittee, 
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he might have the writ. dum non fuit compos 


(3) Fitz. wentis, and of conſequence; might enter (3). 


449. 6h And it ia undqubtedly not for want of right 
aten. () t the thing, but of capacity to do the act, that 


a madman is hindered to avoid his own grant; 
for where the conveyance does not paſs by li- 
very of his hand, the conveyance is abſolutely 
void (3); and cherefore a. ſurrender by deed 
of 


ed; may avoid his acts from BE time e's is found, 
| to have: been non campos 3. as in Clerk by Committee v. Ri. 
: chard, Clerk, et al. 2 Vern. 412. Addiſon by Committee v. 
Dawſon, et al. 2 Vern, 678. Ridler by Committee v. Ridler, 
1 Eq: Ca. Ab. 279, It may, however, be proper to obſerve. 
that courts of equity were formerly ſo anxious to adhere to 
the rule of law, that the lunatic was. nat allowed to be a party 
to a ſuit to be. relieved againſt an act done during his lunacy; 
Smith's Caſe, k Ch. Ca. 2; though he might be party to 
a ſuit to enforce performance of an agreement entered into prior 
to his lunacy, Woolrich's Caſe, 1 Ch. Ez, i SE —. 


Y Though the authority of Fitzherbeit upon this point is 
expreſsly over- ruled in Stroud v. Marſhal Cro. Eliz. 398; 
pet it ſeems e by the. _— and caſes. upon Which 


it relies. 


2 My Lord Coke, nas; was of opinion, that an \ idiot 
eould'not avoid a feoffment by plea of ey. Co. Litt. 274 2˙ 
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of a tenant lor life, being nen compos, vill 
not bar a contingent remainder (4). But now 
only privies in blood, viz. the general or fpe- 
cial heir inheritable, may ſhew the diſability 
of the anceſtor (5), and privies, in reprefenra- 
tion as executors (i) or adminiſtrators, the 
infirmities of the teſtor; and neither privies 


) As the their a aha alienations of his 3 
being non cmpos by entry; by writ dum non fuit compos 
mentis; and by plea, Co. Litt. 247. Quere, Whether equity 


would not interpoſe on:behalf of a deviſee, claiming under a 


vill made by the teſtor 'when compos, aguinſt a grantee, claim- 
ing under a conveyance exceed after; the ns was found 
non ae ? * 


(i) An idiot oan have no executor, for being mon compos 2 


nativitate, he could at no time make a will; but a Junatic may 


have an executor, for lunacy is not a revocation of a will made 
when compos. Forſe and Hembling's Caſe, 4 Co. 61. b. But 


equity will not entertain a ſuit, to perpetuate the teſtimony of 
witneſſes to ſuch will, in the lifetime of the lunatic. Sackville 


v. Aylworth, 1 Vern. 105. In ſupporting the validity of the 
will, notwithſtagding the ſubſequent lunacy, the rule of the 


45 


(4) 4 Co. 
124. 
Thempſon 


v. Leach, 


3 Mod. Rep. 
301. 

Carth. 435. 
1 Salk. 427. 
3 Lev. 284. 
2 Ventris, 
19898. 
Snow. Parl. 
Ca. 150. 


common law is conformable to the civil law, which provides, 


that neque teſtamentum recte factum, neque ullum aliud ne- 
< gotium recte geſtum, poſtea furor interveniens perimit.“ 
Inſt. lib. 2. tit. 1 2. f. 1. And courts of equity will not only 
ſuſtain contracts completed by the Junatic whilſt ſane; but, un- 
der certain circumſtances, will enforce performance of ſuch 

| as 


% 


46 + 


| (5)4Co. 
124. 


(6) Whit- 
tingham's 


caſe, 8 Co. 


42, 6. 


— 
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in eſtate, nor privies in tenure (5), for the dif- 


e is between a title of entry, as by reaſon 


of a condition, and a right of entry (6), as in 
the caſes before- mentioned; and the ſame di- 
verſity holds in caſc of infancy and coverture. 


as were entered into before, but were not complete at the 


time of the lunacy; © for the change of the condition of a per- 
c ſon entering into an agreement, by becoming lunatic, will 
5 not alter the rights of the parties, which will be the ſame 
« as before, provided they can come at the remedy; as, if 


the legal eſtate be veſted in truſtees, a court of equity 
«© ought to decree. a performance; but, if the legal eſtate 
, be veſted in the . lunatic himſelf, that may prevent 
the remedy in equity, and leave it at law.” Owen v. 


Davis, 1 Vez 82. As to the effect of a defendant be- 


coming inſane, after an arreſt at law, it ſeems to be now ſet- 


tled, that ſuch circumſtance is not a reaſon for diſcharging him 


out of cuſtody, on filing common bail. Kernot v. Norman, " 


Term Rep. 390. Nor will a court of law interpoſe, though 


the party be inſane at the time of the arreſt, Mott v Verney, 


4 Term Rep, 121. 


* 
* —— 
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idiot, unleſs of record (4), for the incon- 


venience of overturning a record by a nude 


averment, were avoidable by law, even during 
bis lifetime, in a ſcire facias by the king (1), 
/ BY is bound by his royal office to protect 
all his ſubjects, their goods, and eſ- 
Ge vette terre pe 2 BON 


(z) The wo af law, in theſe caſes, i is, geri non debet, ſed 
fattum valet ; and Mansfield's caſe, 12 Co. 123, furniſhes a 
ſtriking inſtance of the extreme anxiety of courts of law to 
protect the authority of their records; for though the fine was 
levied by a man obviouſly an idiot, and by a moſt groſs. contri- 
vance ; and though Lord Dyer obſerved, that the judge who 
had taken it ought never to take another, yet he allowed it to 
prevail. As by the common law, a fine might be avoided, on 


account of fraud, or even on account of infancy, by inſpection, 


OWEVER, the acts of a non compos or 


47 


(1) Bever - 
ley's caſe, 
4 Co. 124. 
Fitz. N. B. 
23 A. 


during the infancy. Bracton, 436. b. 437. a. Co. Litt. 380. 


b. it ſeems remarkable, that idiocy or lunacy ſhould not have 
been held intitled to the ſame effect; but Mans ſield's caſe abun- 
dantly proves, that the groſſeſt imbecility of mind was not, at 
law, a ground of annulling the record. But, in equity, the re- 
mainder- man was relieved againſt a ſine levied by an idiot, even 
againſt a purchaſer. Ruſhloy v. Mansfield, Tothill's Tranſ- 


actions, 42. Vide alſo Addiſon v. Maſcall, 2 Vern. 678. The 


Court of Chancery, SORE in the caſe of fraud, does not 
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tates (); and to prevent all incumbrances, it 


| ſhall have relation to their diſability (2). And 


this, they ſaid, was no impeachment of the 


rule, becauſe the idiot or non compos is no 
party to it; but the whole truth is found by 


the inqueſt. But no office could be found 


after his death 0 30. becauſe then the guardian 
- thip 


abſolutely ſet aſide or vacate the fine ; 3 but, conſidering thoſe 
who have taken it under ſuch circumſtances as truſtees, de- 


crees a reconveyance of the eſtate to the perſons prejudiced by 
the fraud; and though this does not diſtinctly appear to be the 
practice, in the caſe of fines levied by idiots or lunatics, yet, 


from the argument in Day v. Hungat, 1 Roll's Rep. 115. 


ſuch may be inferred to be the rule of proceeding. 


(7) © The law not prefuming an idiot likely ever to attain 
any underſtanding, formerly veſted the cuſtody of him and his 
lands in the lord of the fee; and therefore till, by ſpecial cuſ- 
tom, in ſome manors, the lord ſhall have the ordering of idiot 
and lunatic copyholders ; but, by reaſon of the manifold 


abuſes by ſubjects, it was at laſt provided by common conſent. 
that it ſhould be given to the king, as general conſervator of his 


people, in order to prevent the idiot from waſting his eſtate, 


and reducing himſelf and his heirs to poverty and diſtreſs, 
This fiſcal prerogative of the king is declared in parliament by 
* MNatote, 17 Ed. II. c. 9. which directs, in affirmance of the 


common 


* 
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ſhip of the King was determined (n). And it 


ſeems to be upon the ſame ground, that bills ig 


Chancery 


common law, that the king ſhall have ward of the lands of 
natural fools, taking the profits, without waſte or deſtruction, 
and ſhall find them neceſſaries; and after the death of ſuch 
idiot, he ſhall render the eſtate to the heirs, in order to pre- 
vent ſuch idiots from aliening their lands, and their heirs from 


being diſinherited.” 1 Bla. Com. 302. Although the ſta» 
tute reſpecting idiots, as alſo that reſpecting lunatics, 19 Ed. 


2, c. 10. refers only. to the lands of the idiot or lunatic, yet 


it ſeems that the prerogative extends to the cuſtody of his per- 
ſon, his goods, and chattels. Beverley's caſe, 4 Co. 126. 


Fitz. N. B. 232. As to the manner in which this branch sf 
the prerogative is veſted in the Chancellor, my Lord Hard- 
wicke obſerves, © that before the court of wards was erected, 
the juriſdiction, both as to idiots and lunatics, was in Chan» 
cery ; and therefore, all ſuch commiſhons were taken out 


| and returned in Chancery; and after the court of wards was 


aboliſhed by act of parliament, it reverted back to the court 
of Chancery; and the ſign manual is a ſtanding warrant 
to the Lord Chancellor to grant the cuſtody of lunarics, and 
iz a beneficial one in caſe of idiocy, becauſe the king cauld 


not only grant the cuſtody of idiots, but alſo the rents and pro- 
fits of their lands.” 2 Atk. 553. And, in the matter of 


Heli, 3 Atk. 635, he ſtates the power of the Chancellor to 
extend to making grants from time to time of the idiot's or 
lunatic's eſtates 3 and as this power is derived under the ſign 
manual, in virtue of the prerogative of jhe crown, the 


47 


50 
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cery have been ſince brought to ſet aſide convey- 


h ances and ſettlements by idiots and lunatics, 
though 


* 


Chancellor, who is uſually inveſted with it, is reſponſible 
to the crown alone for the right exerciſe of it; and therefore 
an appeal will not lie to the houſe of lords, from an order made 
in lunacy, but muſt be made to the king in council. 3 P. Wms. 
107. Sheldon v. Forteſcue Aland. Lord's Journals, 14th 
Feb. 1726. Rochfort v. E. of Ely, 6 Brown's Parl. Ca. 
329. It may be material to obſerve, that though the king 
may, by ſcire facias, or by information, avoid all acts done 
during the incapacity, yet his right to the meſne profits ſhall 
have relation only to the time of the office, Tourſon's caſe, 
8 Rep. 170. a. Having obſerved that the king may grant the 
lands of an idiot, this ſeems a proper place to refer to the 
doubt. entertained by. Lord Chancellor, Nottingham, whether 
fuch grant could be extended to the executors, of the grantee, 
Prodgers v. Phrazier, 1 Vern. 9. The doubt proceeded on 
the poſſibility of- the executorſhip devolving. on an infant, 
who, being held incapable of managing his own eſtate, could 
ſcarcely be thought a -proper perſon to be intruſted with the 
charge of the perſon and lands of another. The court of 
King's Bench, however, did, upon an iſſue directed in that caſe, 


adjudge the grant to be good, holding it to be a truſt coupled 


with an intereſt, of which an infant is A 3 _—_ Rep, 
43. Skinner, 177. | 


( Though, in ſtrictneſs, the guardianſhip of the king 
may be ſaid to be determined by the death of the lunatic, yet 
it has been held, that the Chancellor may make an order 

| | 1 
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thougn in other reſpects reaſonabſe, and 
for the a, Are family; for' theſe bills 
ought properly to be brought by the Attorney- 

General. Yet there is not a little difference be- ; 
tween them. For a lunatic muſt be a party, as 
an infant, where à fuit is commenced or his 
behalf (u), becaufe he may recover His under- 
ſtanding; and then he is to have his eltate - 
in his own diſpoſal (4)- The committee of a 
non compos is but a bailey, and accoutitable: 


(4 ) Wool- 

to him, or his repreſotGatiyes' (o). Bur of 28 
nan. Ca 

1 . | : e © Os b 


in lunatic's affairs, after the- death of the lunatic: ex parte 
Grimſtone, Ambler's Rep; 706. See” ally! ex” ee 
ſtrong; 3 Bro: Ch: i 1 7 4 470 A elko 


(1) It is aid, in praclieat Regiſter; 2343: dar if ehe bil 
in nature of an information, is to be relieved againſt ſome ac 
done during the lünacy, the lunatic ' muſt not be nawied a 
party, for that were to ſtultif) himſelf” Vet it ſeems the” 
lunatic may be a party to a bit, by his committee, to ſet aide 
acts done during his honey.” Riter's. TINY! lere G 
Ab. 279. 


(s) TheCuflodyoflanaie being-a branch of the 8 0 
he appointment of the committees muſt neceſſarily be in theo 
liſcretion of the perſon to whom that branch of the prerogati s 
$ entruſted ; but, in the exereiſe of this diſeretion, certain rules 
ave been regarded, as beſt calculated to protect the perſon 


ind intereſts of the unfortunate lunatic. To prevent 
E 2 —_& ſirvſter 


A TREATISE Book I. 


an idiot, it is otherwiſe; for his recovery 
is not expected by the law; and therefore, 
. c in 


« ſiniſter practices,“ ſays Sir Wm. Blackſtone, 1 Com, 3og. 
« the next heir is ſeldom permitted to be committee of the 
6 perſon of the lunatic, becauſe it is his intereſt that the party 
„ ſhould die. But it hath been ſaid, that there lies not the 
* fame objection againſt the next of kin, for it is his intereſt 
<« to preſerve the lunatic's life, inzorder to increaſe the perſo- 
e nal eſtate by ſavings, which he or his family may be intitled 
to enjoy: the heir is, therefore, generally made the mana- 
ger of the eſtate, it being clearly his intereſt, by good ma- 
nagement, to keep it in condition ; accountable, however, 
* to the court of Chancery, and to the non compos himſelf, 

«© if he recover, or otherwiſe to his adminiſtrators.” This 
diſtinction was, however, very ſeverely reprobated by Lord 
Chancellor Macclesfield, in Juſtice Dormer's caſe, 2 P. Wms. 
264. as founded in barbarous times, before the nation was 
civilized 5 but it may be obſerved, in defence of it, that it 
gives the cuſtody of the perſon to thoſe, who, in point of 
nearneſs of blood, have equal pretenſions to the/ charge, 
without the ſame temptation, in point of intereſt, to abuſe it. 
Lord Chancellor Finch, in Lady Mary Cope's caſe, 2 Ch. Ca. 
239. appears, indeed, to have ſtrained the rule beyond 
its original extent; in deciding, that a half-ſiſter ſhould 
not be committee of the perſon of a lunatic, becauſe 
concerned to outliye her. A reaſon, which, in fact, does 
not apply; for, as Lord King oblerved, in Neale's 
caſe, 2 P. Wms. 544. and in ex parte Ludlow, 
2 P. Wms. 638. the perſonal eſtate may increaſe, 

5 | | — and 


—— 
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in the Roman law, he was looked upon” 


as civilly dead. —_ theſe bills are now 
| | - . 


and probably will, by good management, during the life of 
the lunatic; thus, the longer the lunatic lives, it will be the 
better for the next of kin.” Though no committee ſhould 
get any thing by his appointment, 2 Ch. Ca. 239. Ambler's 
Rep. 78. yet the allowance for the ſupport of a lunatic 
ſhould be liberal and honourable, 2 P. Wms. 262.; and, if 
neceſſary, the court will allow the yearly value of the 
lunatic's eſtate, 3 P. Wms. 110. Se ſtrictly does the court 


conſider the committeeſhip a mere authority without. 


any intereſt, that where the cuſtody of the lunatic's eſtate. 
was granted to huſband and wife, the wife being next of kin 
to the lunatic, Lord Talbot held, that the huſband's right 
was determined by the death of the wife, the grant being 
joint : ex parte Lyne, Forreſter, 143. It muſt not, however, 


be inferred from this caſe, that the huſband was neceſſarily 


joined in the grant; Lord Parker having held, ex parte Kingſ- 


mill, Mich. T. 1720, that the cuſtody of a lunatic may be | 


granted to a feme covert, though not ſuijuris; and indeed, 
the court will ſeldom grant the cuſtody to two, and in its 


choice is influenced by the ſex of the parties applying, as well 


as by other circumſtances. Therefore, where two perſons 
equally akin to a feme lunatic, the one a man, the other a 
woman applied for the cuſtody, the woman was preferred, 


as being of the ſame ſex and better knowing how to take 


care of her: ex parte Ludlow, 2 P. Wms. 635. With 
reſpe& to the powers with which the committee of a lunatic 


iz entruſted, they are neceſſarily reſtrained by the object 
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eſtabliſhed in equity, Where they hold, that 
the maxim of law bglore-mentioned is to 


of the truſt ; and, as a diſcretionary power might, in ſome 
inſtances, endanger that object, the committee cannot make 

leaſes, nor incumber the lunatic's eſtate, without ſpecial order 
of the court, though the profits be not ſufficient to maintain 
the lunatic; therefore, in Foſter v. Merchant, 1 Vern. 
262. the lunatic, when ſane, having mortgaged his eftate 
for Fol. and the committee having afterwards taken up 
more upon it, the court refuſed to allow the mortgage to ſtand 
as a ſecurity for more than the gol. or to charge the heir 
df the lunatic with the improvements made by the commit 
tee; but the court will allow the committee of a real eſtate 
of a junatic to exerciſe the ſame power over it, in regard 

to cutting timber for repairs, as any diſcreet perſon, who 
Was the abſolute owner of it, might do: ex parte Ludlow, 
2 Atk. 407. In ex parte Marchioneſs of Annandale, 
Ambler's Rep. 81. Lord Hardwicke Rtates it to be, © a rule 
never departed from, not to vary or change the property of a * 
natic, ſo as to effect beg as to the ſucceſſion to it;ꝰ 

but in ex parte Grimſtone, Ambler's Rep. 706. Lord 
Apfley C. decreed incumbrances paid off in the lifetime of the 
lunatic, out of ſavings of the eſtate, to be aſſigned to attend 
the inheritance, and not-in truft for the next of kin ; he con- 
fdering the ruling principle in che management of a lunatic's ef- 
tate to be the doing of that which is moſt beneficial to the luna- 
tic. And it is upon this prin le, that the court will order 


"uf of the rm perſonal eſtate to be laid out in 
ö _— 
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be underſtood, of, acts done by the lunatic 


in prejudice of othets, that he ſhould- not 


be admitted to excuſe himſelf on pretence 


of 


repairs, or even upon improvements of his real eſtate, if the 
intereſt of the lunatic requires it, and the next of kin cannot 


ſhew good cauſe againſt it. Serjeſon v. Sealy, 2 Atk. 414. 


Whether the produce of timber felled by the committee of a 
lunatic, without the direction of the court, belongs to the heir, 


or perſonal repreſentative of the lunatic, is a point now ſub 


judice: ex parte Bromfield, 28 April 1792. Ch. 


As to the authority-of the court, to enforce the production 
of perſons ſuſpected to be idiots or lunatics, it ſeems clearly 


_ eſtabliſhed, that, upon the commiſſion being ſued out, the per- 


ſon having the Junatic muſt, when required, produce him. 
Lady Wenman's caſe, 1 P..Wms. 701. ex parte Ludlow, 2 

P. Wms. 638 And though it was formerly doubted, it now 
ſeems to be ſettled, that a commiſſion may be ſued out 
againſt a lunatic reſident abroad, and may be executed 
where his manſion houſe was : ex pants Southcote, Ambler's 


Rep. 109. 


aw » 


By 4 G. 2. c. 10. lunatics being truſtees or mortgagees, 
are empowered by themſelves, or by their committees, to con - 


vey the eſtates of which they are ſeized in truſt or mortgage; 


but it is doubtful whether the words of the àct include all luna- 


tics, as well ſuch as are at large, as thoſe of whom cuſtody has 
been granted under the great ſeal: ex parte Marchioneſs of 
Annandale,” Ambler's Rep. 80. 1 b G. 3. c. 30. enacts, 

1 that 
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ann l 
of lunacy; but not 4 to acts done by 
him in prejudice of Mſelf, for this can 
have no foundation in reaſon and natural 
Juſtice. | 


that the marriage of a perfon duly found a lunatic, ſhall be null 


and void, unleſs he be previouſly declared ſane by the — 
Chancellor, or r his truſtees. | 


IHE TOY Hs... 


4 


S for the queſtion, who ſhall be deemed 
an idiot, or non compos, there is no 
certain rule can be laid down. But it muſt 
be left to the wiſdom and diſcretion of 
thoſe to whom the law has entruſted the 
| drial of it (P). And dene a man be 
- | found 


— 


(p) An idiot, or natural fool, js ane that hath had no under: 
ſtanding from his nativity, and is therefore by law preſumed 
never likely to attain any. 1 Bla. Com. c, 8. p 302. If a per- 
ſon be born deaf, dumb, and blind, he heing ſuppoſed incapable 
of any underſtanding, as wanting all theſe ſources which furniſh 

. ideas, 
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found an idiot by e (3 1), be may aſter (1) Piezher- 
pray to be examined in Chancery (9). Yet Pr Ms 
this is not to be extended to every perſon of a ch ed. 


weak 


ideas, the law will conſider him as an idiot. Co. Litt. 42. b. 
But though an idiot muſt be ſo a nativitate, yet, it ſeems to 
have been held in the King's Bench, that if by inquiſitiorr it 
be found that A. is an idiot, not having had any lucid intervals 
per ſpatium o&o annorum, this is a ſufficient finding ; for the . 
inquiſition having found the party an idiot, the adding of the 
words ſpatium octo annorum is ſurpluſage, and ſhall be reject- 
ed. Prodgers v. Phrazier, 3 Mod. 43. Skinner, 177. Lord 
Donegal's caſe, 2 Vez. 408. But the ſame inquiſmtion being 
originally queſtioned in Chancery, the Lord Chancellor was 
of opinion, that it was utterly void. Prodgers v. Phrazier, 1 
Vern. 12. ; 
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* 


A lunatic is one who hath had underſtanding, but by dif- f | N fl 

_ Eaſe, grief, or other accident, hath loſt the uſe of his ſenſes. 4 
A lunatic is, indeed, properly, one that hath lucid intervals; ; 
ſometimes enjoying his ſenſes, and ſometimes not, and that fre- | || 


quently depending upon the change of the moon. But under 
the general name of non compos mentis, which, Sir Edward 


Coke ſays, is the moſt legal name, are compriſed, not only lu- . - bi 
natics, but perſons under phrenzies, or who loſe their intellects | 5 
by diſeaſe ; thoſe that grow deaf, dumb, and blind, not being „ i 
born ſo ; or ſuch, in ſhort, as are judged by the court of Chan- = 
cery incapable of conducting their own affairs.” 1 Bla. Com. ee | 0 


304. 1 was induced to tranſcribe the whole of the above paſ- 
| ſage, in order to obviate the error into which the learned com- 
| | — mentator 


— 
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weak underſtanding, unleſs there be ſome fraud 
or 1 005 ; for courts of equity would have 

enough | 


— 


mentator ſeems to have fallen in the, concluding ſentence, 
The rules of judging upon the point of inſanity being the ſame 

at law and in equity, (Oſmond v. Fitzroy, 3 P. Wms. 130. 
Bennett v. Vade, 2 Atk. 327-) the court of Chancery cannot 
aſſume any kind of diſcretion upon the ſubject; and therefore, 
in ex parte Barneſley, 3 Atk. 168. the return of the inqueſt, 
Rating that W. B. was, at the time of taking the inquiſition, 
from the weakneſs of his mind, incapable of governing him- 
ſelf, and his lands, and tenements, it was held illegal and void; 
and many adjudged caſes being cited to the ſame effect, Lord 
Hardwickg congritulated himſelf, that, upon ſearch of pre- 
cedents, the court had not gone further, in departing from 
the legal definition of a lunatic, than in allowing returns of non 
compos mentis, or inſanæ mentis, or ſince the proceedings had 
been in Engliſh, of unſound mind, which amounts to the ſame 
thing.” And in Lord Donegal's caſe, 2 Vezey, 407. he, upon 
the ſame principle, refuſed a commiſſion of lunacy, though he 
admitted the weakneſs of Lord Donegal's underſtanding to be 


extieme. 


But though the court of equity, in judging upon the point of 
inſanity, is governed by the rules of law, yet, if a man, by age 
or diſcafe, is reduced to a ſtate of debility of mind, which, 
though ſhort of lunacy, renders him unequal to the mnnage- 
ment of his Ry the court will, in reſpe& of his infirmities, 

| | : if 


tion, ſee the caſes referred to, | in ex _ Roberts, 3 Ark. 7. 
a 311. 


/ 
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enough to do, if they were to examine into the 
wiſdom and prudence of men in diſpoſing of 


| their eſtates. Let a man be wile, therefore, or 


'.unwile, 


if the demand in queſtion be but ſmall, appoint a guardian to 


anſwer for bim, or to do ſuch other adts, as his intereſt, or the | 


rights of others, may require. 3 P. Wms. 11 1. Note B. refers 


.to Anon. caſe, p. Lord Talbot, Mich. 1733. As to the ge- 
neral rules of determining what ſhall be conſidered a lucid in- 


terval, where previous lunacy has been proved or admitted, ſee 


Attorney General v. Panther, Ch. Hil. T. 1792. p. 65. note 


(x). 


6.4 


20 The 2 Ed. 6. c. 8. f. 6. alſo provides, that if any 


be or ſhall be untruly found lunatic, &c. that every perſch or 
perſons grieved or to be grieved by any ſuch office or inquiſiti- 


on, ſhall and may have his or their traverſe to the ſame im- 


mediately, or after, at his or their pleaſure, and proceed to 
trial therein, and have like remedy and advantage, as in other 
caſes of traverſe upon untrue inquiſitions or offices founden.” 


It has been doubted, however, whether the party aggrieved by ; 


the inquiſition muſt not apply to Chancery, notwithſtanding 
this proviſion of the ſtatute : Ley, 26, 27. Certain it is that 


he muſt apply, in order to ſuſpend the grant of the cuſtody of 


the perſon which regularly is immediate upon the return of the 
inqueſt ; though according to 18 H. 6. c. 4. the cuſtody of the 
land ought not to be granted till a month after, in order that 
the parties affected by it may have time to traverſe it: ex parte 
Roberts, 3 Atk. 5. For the doctrine of traverſing an inquiſi- 
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(2) Bath 
and Monta- 
guess caſe, 
3 Ch. Ca. 
107. 


- (3) 1 Inft. 


247. 
Plowden, 
19. 

x Hales, 
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unwiſe, if he be legally compos mentis, he is a 
diſpoſer of his property, and his will ſtands in- 


ſtead of a reaſon (2). And although drunken. 


neſs 1s a kind of inſanity for the time, yet, as it 
is of his own procuring, it ſhall not turn to his 
avail, either to derogate from his act, or to leſ- 
ſen his puniſhment, but it is a great offence i in 
itſelf (s). And this holds as well to his life 
(3), his lands, goods, or any thing concern- 
ing him. e equity (t), as it ſeems, 
will 


FP. C. 32, 1 Hawkins, P. C. 3. 


311. The 2 Ed 6. gives the right to traverſe to all perſons 
aggrieved by the inquiſition; yet the heir may not traverſe 
it, but is bound upon the traverſe by the lunatic, or his alienee, 
who may traverſe it: ex parte Roberts, 7 Atk. 308. 1 Ch. 
Ca. 113. In caſe of the lunatic's recovery, he muſt petition 
the Chancellor to ſuperſede the commiſſion; upon the hearing 
of which, the lunatic muſt attend in perſon, that he may be in- 
ſpected by the Chancellor: it is alſo uſual for the phyſician 
to attend, or to make an affidavit that the lunatie is perfectly 


recovered. 


(7) It has been already obſerved, that mere weakneſs of 
underſtanding is not a ſufficient ground to ſupport a commiſ- 
Gon of lunacy ; it furniſhes, however, a ſtrong ground of ſuſ- 
picion, hat perſons in ſuch ſtate, executing conveyances, are 
acted upon by ſome improper influence z and, therefore, where-_ 
ever fraud or ſurpriſe can be _—_ to, or collected from the 


circumſtances 


Ch. II. 6 3. OF EQUITY. 


will relieve in this caſe 64) 5: eſpecially if it 
| were cauſed by the fraud . or. comrivance 
of the other party ( „ 11 1 he be fo excel- 
"TOR 


circumſtances of the tranſaction, equity will interpoſe, and 
relieve againſt it. Wright v. Booth, Toth. 101, 102. 
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(4) Rich v. 
Sy lenham, 
1 Ch. Ga. 
8 
(5) Johnſon 
v. Medli- 

cott, 3 P. 

Wms. 130. 


note (A). 


White v. Small, 2 Ch. Ca. 103. Jones v. Crawley, | 


Finch, 161. Clarkſon v. Hanway, 2 P. Wms. 203. 


James v. Graves, 2 P. Wms. 270. Oſmond v. Fitzroy, 


3 P. Wms. 130. Portlington v. Eglington, 2 Vern. 189. 


Bennett v. Vade, 2 Atk. 324. Lord Donegal's caſe, 2 
Vez. 407. It is ſaid, however, that it muſt not be underſtood, 


from caſes of this kind being generally brought into equity, 


that our courts of law are incompetent to relieve ; for where 


the fraud can be clearly eftabliſhed, courts of law exerciſe a 
concurrent juriſdiction with courts of equity, Bright v. Eynon, 
1 Burrows, 306. and will relieve, by making void the inſtru- 
ment obtained by ſuch corrupt agreement or fraud. Wood's 
Inſtitute, 296. Therefore, where the obligor was an unletter- 
ed man and the bond was not read over to him, he was allow- 


ed to plead his circumſtances in an action on the bond. 


9 H. 5. fol. 15. cited in Henry Pigot's caſe. 11 Co. 
27. b. So if the bond be in part read to an unlettered man, 


and ſome of its material contents be omitted or miſrepreſented, | 


ſee 2 Rolls Ab. 28. pl. 8. 1 mean not, in this place, to diſ- 


cuſs the queſtion, whether courts of law have, in all caſes of 


fraud, a concurrent juriſdiction with courts of equity; but 
think it material to obſerye, that my Lord Coke, by the ſame 


paſſage, 3 Inft. 84. in which he cor.fines the juriſdiction of courts 


of equity to ſuch © frauds, covins, and deceit, for which there is 
ng 


2 
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(6) Filmer 
v. Gott, 


70. 


Fane v. D. 
of Devon. 


. 


7 Bro. P. C. 


ſhire, 2 Bro. 


\ 


the law of nature. And fo, although there is 


no direct proof that a man is non compos, or 
delirious, yet, if he is of aweak underſtanding, 
and is haraſſed and uneaſy at the time; or if 
the deed be executed in extremis ; or by a pa- 


ralytic ; it cannot be ſuppoſed he had a mind 
adequate to the buſineſs he was about, and 


might more eaſily be impoſed upon (6); eſpe- 
cially the proviſion in the deed being ſomething 


extraordinary (z), or the conveyance without 
| ; e any 


no o remedy by the ordinary courſe of a 0 to admit, 


that all frauds were not relievable at law. 


(s) Vide Cole v. Robins, H, 2 An. per Helt, which is 
referred to by Mr. Juſtice Buller, in his niſi prius, p. 172. as 


ſhewing, that upon non eſt factum, defendant may give in 


evidence, that they made him ſign the bond when he was ſo 


drunk that he did not know what he, did, 


(t) My Lord Hardwicke, in Cory v. Cory, 1 ver. 
19. was of opinion; that the drunkenneſs of one of 


the parties was not ſufficient to ſet aſide an agreement, 
| unleſs 
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ſively drunk; that he is utterly deprived of the 
uſe of reaſon or underſtanding: for it can by no 
means be a ſerious and deliberate conſent; and, 
without this, no contract can be binding by 


E CGT 
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any conſideration (7). And the rule of the com- 


mon law itſelf, in caſe of wills, is very favoura- 


ble; although it can hardly, perhaps, be ex- 


tended to deeds, without circumſtances of 7 


fraud or impoſition. For a memory which the 
law there holds to be a ſound memory, is, when 
the teſtator hath underſtanding to diſpoſe of 
his eſtate with judgment and diſcretion, which 
is to be collected from his words, actions, and 


behaviour, at the time (x), and not from 


his 


unleſs ſome unfair advantage was taken; and, therefore, in 


the caſe. before him, the agreement being reaſonable, and no 
unfair advantage appearing to have been taken, he refuſed to 
ſet it ahde, though, the party — of it was drunk 
when he executed it. 


(u) In James v. "ans 4 E. Wms. 270 Lord Commiſ- 
koner Jekyll ſeems to lay ſome ſtreſs upon the circumſtance 
of 4 deed not being revocable az a will, and therefore liable 
to be ſet aſide, if gained from a weak man by miſrepreſentati- 
on, and without any valuable conſideration. But it appears 
from the caſe of Fane v. D. of Devonſhire, 2 Brown's Parl. 


Ca. 77. that though a deed obtained in extremis, and 


by impoſition, do contain a clauſe of revocation, the princi- 
ples upon which courts of equity proceed, will equally 
attach and intitle the party prejudiced to be relieved. 
againſt it. - Whether courts of equity could interpoſe, 
ws relieve againſt fraud practiſed in the obtaining of 

a will, 
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8) Marqu ; queſti 


of Winchel- 


ter's caſe, 


6 Co. 23. 


Herbert v. 


Lownelſs, 


1 Ch. R p. 
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his, giying a plain "anſwer to a common 
(8). And, therefore, a will ob- 


tained in extremis, and upon importunity 


of 


2 will, appears to have been formerly a point of conſiderable 
doubt. In ſome caſes, we find the court of Chancery diſtiact- 
ly aſſerting its juriſdiction; as in Maundy v. Maundy, 1 Ch. 
Rep. 66. Welly v. Thornagh, Pre. Ch. 123. Goſs v. Tracy, 


1 P. Wms. 287. 2 Vern. 700; in other caſes, diſclaiming 


ſuch juriſdiction, though the fraud was groſs and palpable; 
as in Roberts v. Wynne, 1 Ch. Rep. 125. Archer v. 
Moſs, 2 Vern. 8.; and in other caſes, ſteering a middle 


. courſe, by declaring the party who had practiſed the fraud a 


truſtee for the party prejudiced by it, Herbert v Lownes, 1 


Ch Rep. 12. . Thynn w. Thyno, 1 Vern. 296. Deviniſhv, 


Baines, Pre. Ch. 3. Barneſly v. Powell, 1 Vez. 287. 


But fince the caſes of Kenrick v. Branſby, 3 Brown's P. C. 
358. and Webb v. Cleverden, 2 Atk 4 24. it appears to have 
been ſettled, that a will cannot be ſet aſide in equity for fraud 
and impoſition, becauſe a will of perſonal eſtate may be ſet aſide 
for fraud in the eccleſiaſtical court, and a will of real eſtate 
may be ſet aſide at law ; for in ſuch caſes, as the animus teſtan- 
di is wanting, it cannot be conſidered as a will. Bennett v. 
Vade, 2 Atk 324. Anon. 3 Atk. 17. Though equity will not 
ſet aſide a will for fraud, nor reſtrain the probate of it in the 
proper court, yet if che fraud be proved, it will not aſſiſt the 


party practiſing it, but will leave him to make what advantage 


he can of it. Nelſon v. Oldfield, 2 Vern. 76. Eut if the va- 
5 | : „ Wilty 


n * 3 - 
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of the teſtator's wife, his hand being 910 
in the writing of his name, may be ſet aſide 
„„ on (s) Maney- 


5 15th May 
7511. 3 Viner's Ab. 167 pl. 7. 
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lidity of the will has been already determined and acted upon, 
equity will reſtrain proceedings in the prerogative court to con- 
trovert its validity. Sheffield v. Ducheſs of Buckingham, 1 

Atk. 628. My Lord Hardwicke having admitted, that a 

court of equity cannot ſet aſide a will for fraud, obſerves, in 

the above caſe of Sheffield v. Ducheſs of Buckingham, that 

« the admiſſion of a fact by a party concerned, and who is moft 

likely to know it, is ſtronger than if determined by a jury; and 

facts are as properly concluded by an admiſſion, as by a trial.” 

That the party prejudiced by the fraud may file a bill for a diſ- 

covery of all its circumſtances, is unqueſtionable. Suppoſing - 
then, the defendant to admit the fraud; if the admiſſion is to 

have the effect aſcribed to it by Lord Hardwicke, it ſtill re- 

mains to be determined, how a court of equity ought to pro- 

ceed. If it could not relieve, it would follow, as a conſequence 


- * 
* — "_* FR, 
D> ——_— CEE I 
ry ham 5 g 


: that ſo much of the bill as ſeeks relief, would be demurrable ; ; 
| but the invariable practice in ſuch caſe is to ſeek relief, and the 

z ile directed is to furniſh the ground * which the court is 

5 to proceed in giving ſuch relief. 7 . 
1. 

Us ny” . 

Mt (x) © There is an infinite, nay, almoſt inſurmountable diffi- 
* culty, in laying down abſtract propoſitions upon a ſubject, which 
1 depends upon ſuch a variety of circumſtances, as the legal com- 
ge petency of the mind to the act in which it is engaged, if its 
a competency be impeached by pofitive evidence of an anterior 
ty n or affected by circumſtances of bodily debility, 


* ER ſufficiently 
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ty. General rules are eaſily framed, The difficulty ariſes 


on the application of them: for few are ſufficiently eomprehen- 


ſive to embrace every circumſtance which may enter into and 
materially affect the particular caſe. There can be no difficul. 


ty in ſaying, that if a mind be poſſeſſed of itſelf, that at the pe- 
riod of time when fuch mind acted, it ought to act efficiently. 


This rule, however, goes very little way; for it is extremely 
difficult to lay down, with tolerable preciſion, the rules by 
which ſuch ſtate of mind can be tried : but the courſe of pro- 
cedure, forfuch purpoſe, allows of rules. If derangement be 


alleged, it is clearly incumbent on the party alleging it to prove | 


| ſuch derangement. If ſuch derangement be proved, or be ad- 
mitted to have exiſted, at any particular period, but if a lucid 
interval be alleged to have prevailed at the period particularly 
referred to, then the burthen of proof attaches on the party 
alleging ſuch lucid interval, who muſt ſhew ſanity and com- 
petence at the period when the act was done, and to which 
the lucid interval refers And it certainly is of equal import- 
ance, that the evidence in ſupport of the allegation of a lucid 
interval, after derangement at any period has been eſtabliſhed, 
ſhould be as firong, and as demonſtrative of ſuch fact, as where 
the object of the proof is to eſtabliſh derangement. The evi- 
dence ia ſuch a caſe applying to ſtated intervals, ought to go 
to the ſtate and habit of the perſon, and not to the accidental 


interview of any individual, or to the degree of ſelf: poſſeſſion 


in any particular act; for, from an act, with reference to cer- 


tain circumſtances, and which does not of itſelf mark the re- 


ſtoration of that mind, which is in general deemed neceſſary 
to the diſpoſition and management of affairs, it were extreme- 
ly dangerous to draw a concluſion ſo general, as that the party 

e who 
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ſafliciently ſtrong to lead to a ſuſpicion of intellectual incapaci- 


Ch. II. $4 OF EQUITY. — 67 
who had confeſſedly before laboured under a mental derange- 

ment, was capable of doing acts binding on lumſelfand others.” 
I have extracted the foregoing paſſage from the very able and 

' elaborate judgment given by Lord Chancellor Thurlow, on a RE. 
motion for a new trial, in the Attorney-General v. Panther, fr 2 2 3 
Hil. T. 1792. which judgment will be reported in Mr. ; 
Brown's third volume of Reports in Chancery, 
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SECTION iv. al ö 
* * | 4 ; i oY 
; ry / | re . | » 7 55 Sl 
| ND the grants of infants and lunatics 408 
are parallel both in law and reaſon (1); (:) 3 Mod. 6 
; for infants are diſabled, by a maxim in law. 4 
to contract for any thing but neceſſaries for | 
1 their perſons (00, fuitable to their degree and 
n. _ _quality. 
r- 6 | | : 
e- ä 
0 (y) As neceſſaries for an infant's wife are neceſſaries for 
i him, he is chargeable for them, unleſs provided before the mar- 
1 riage; in which caſe he is not chargeable, though ſhe uſes them 


afterwards. Turner v. Triſby, 1 Stra. 168. An infant is 

alſo liable to an action for the nurſing of his lawful child; 

nam perſona conjuncta æquiparatur intereſſe proprio. Lord 
| 3 Bacon's 
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* 


(2)Co. Litt. quality (2). And what is neceſſary, or not, ſhall 


T72. 


Cro. Jae. be tried wy the Judges, and not by a jury (3). 


. Which 
(3) Mack- | : | | 


_ arell v 
7 Bachelor, - 


Cro. Eliz. 583. 


Bacon's Maxims, Reg. 18. Hut though an infant may contract 
for neceſſaries, he cannot borrow money to buy them, for he 
may miſapply the money; and therefore the law will not truſt 
him, but at the peril of the lender, who muſt lay it out for him, 
or ſee it laid out, and then it is his providing, and his laying 
out ſo much money for neceſſaries for kim. Earle v. Peale, 
1 Salk. 387. Darby v. Boucher, 1 Salk. 279. But in Mar- 
lowv. Pitfield, 1 P. Wms. 559. the Maſter of the Rolls held, 
chat if one lend money to an infant to pay a debt for neceſſa- 
ries, and, in conſequence thereof, the infant does pay the debt, 
although he may not be liable at law, he muſt, nevertheleſs, 
be ſo in equity ; for the lender of the money ftands in the place 
of the perſon paid, viz. the creditor, for neceſſaries, and ſhall 
recover in equity, as the other might have done at law ; and on 
the ſame principle, it was decreed, that the lender of money to 
a feme covert for ſuch purpoſe, it having been ſo applied, might 
in equity, recover againſt the huſband. Harris v. Lee, 1 P. 
Wms. 483. Reſpecting marriage ſettlements by infants, 
\ though there be no deciſion, that a male infant may ſettle his 
real eſtate, yet it is now ſettled, that a female infant may bar 
her dower, by conſenting to a jointure in lieu thereof, if made 
agreeably to the 27 H. 8. c. 10. Earl of Buckinghamſhire v. 
Drury, 5 Bro. P. C. 570. Jordan v. Savage, 2 Eq. Ca. Ab. 
101, 102. It alſo ſeems to have been decided, that the intereſt 
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maxim was grounded upon a preſumption, that 
infants moſt commonly, before they are of the 


age of twenty-one years, are not able to go- 
| vern 


Þ 


| of a feme infant, in a money portion, may be bound by agree - 


ment on her marriage; for, ſays Lord Hardwicke, if a 
parent or guardian cannot contract for the infant, ſo as to 
bind her perſonal property, the huſband, as it is a perſonal 
thing, would be intitled to it abſolutely upon the marriage. 


Harvey v. Aſhley, 3 Atk. 613. But how far the real eſtate 
of an infant can be bound by any agreement entered into 


during infancy, appears to be ſtill ſubject to ſome doubt. 


In Cannal v. Buckle, 2 P. Wms. 243. Lord Macclesfield 


keld, that © if a feme infant ſeiſed in fee, on a marriage with 
the conſent of her guardians, ſhould covenant, in conſide- 
ration of a ſettlement to convey her inheritance to her huſband, 


if in confideration of a competent ſettlement, equitly would 


execute the agreement.” This, Lord Hardwike (in the 
above caſe of Harvey v. Aſhley) obſerves, 1s going a great 
way, as it related to the inheritance of the wife ; but yet there 


| are caſes where the court will do it, as if the lands of the wife 
were no more than an adequate conſideration for the ſettle- 
ment that the huſband makes ; and, after the marriage, the 
wife ſhould die, and leave iſſue, who would be intitled to 


portions provided for them by the ſettlement, it would, 
in that caſe, be very reaſonable to affirm that ſettlement.” 
From this it appears, that his Lordſhip conſidered the leay- 


ing of iſſue, as well as the adequacy of the ſettlement, - 


material to its binding the rights of the infant; and, 
in another paſſage in the ſame caſe, he aſſigns, as a 
reaſon 
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vern themſelves (z); and therefore the law 
takes upon itſelf the protection of their 
rights, and — that they ſhall be fa. 


youred 


* 


reaſon for applying for an act of parliament, upon the marri- 


age of an infant who has an intereſt in real eftate, that the 


real eſtate will not he bound, unleſs the huſband ſhould 
have iſſue of that marriage. In the caſe of Durnford v. Lane, 
1 Brown's Rep. Ch. 106. Lord Thurlow particularly ob- 
ſerves, upon its being required, by the caſes of Cannel v. 


Buckle, and Harvey v. Aſhley, that the ſettlement, ſhould 


be competent; a conſideration, to which, in his opinion, the 
court ſhould not advert ; but, in a ſubſequent caſe, Williams v. 


| Williams, 1 Brown's Rep. Ch. 152. he expreſsly holds, 


that 4 to bind an infant, the ſettlement muſt be fair and rea- 
ſonable.”* It ſeems alſo neceſſary, in order to ſupport ſuch 
ſettlement by a feme infant, that it be made before marriage. 


Lucy v. Moor, 2. P. C. 514. Seamer v. Bingham, 3 


Atk. 56. Thouph it has never been determined, that a male 


infant can, except in the caſe of a power, do any act to 


bind his real eſtate: yet, where a male infant married an 
adult, who, by ſettlement upon the marriage, covenanted 
that her eſtate ſhould be ſettled to certain. uſes, he was held 
bound by her covenant. Rlocambe 4 v. Glubb, 2 Brown's 
whe Ch. 545+. | 


60 The 1 of England, whilſt- it protects the im- 
becility of infants, ſtill keeps in view that reſpect 
which is due to the fair claims and intereſts of others, 
and will not allow that, which, in the emphatical lan- 


guage 
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voured in all things which are for their 
benefit, and not prejudiced by any thing 


to their diſadvantage (2). So that neither 


as 


guage of my Lord Mansfield, was intended as a ſhield, and 
not as a ſword, to be turned into an offenſive weapon of 
fraud and injuſtice; therefore, an infant, conuſant of a fraud, 
ſhould be as much bound as an adult. Evroy v. Nicholas, 2 


Eq. Ca. Ab. 489. Savage v. Foſter, 9 Mod. 38. Watts v. 


Creſſwell, M. 1 G. f. 9 Vin. Ab 415. Beckett v. Corbley, 
1 Brown's Rep. Ch. 353. But it Sanderſon v Marr, Black- 

ſtone's C. P. Term Rep. 75. it was held, that this rule was 
confined to ſuch acts as were only voidable ; und that a war- 
rant of attorney, given by an infant, being abſolutely void, 
the court could not confirm it; though the infant appeared 


to have given it, knowing that it was not valid, and for the 
- purpoſe of colluſion. But though, in moſt caſes of fraud, an == 


infant is not allowed to take advantage of his own wrong yet 
he is not liable at law to an action of deceit, Johnſon v. Pie, 
Siderfin, 258. 


(a) If an infant, fays Lord Mansfield, does a right at, 


which he ought to do, or which he was compellable to do, 
it ſhall bind him ; as, if he make equal partition ; if he pay 


rent; if he admit a copyholder upon a ſurrender ; for, gene- 


rally, whatever an infant is bound to do by law, the ſame 


ſhall bind, although he doth it without ſuit of law. ouch v. | 


Parſons, 3 Burrow's Rep. 1801. If an infant enter into a 
contract, with the advice and concurrence of his friends, 


and ſuch contract appear to be beneficial to the intereſts 


* the infant, equity will cans and give it effect; 
| for, 
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ture. Hollingſned v. Hollingſhed, cited 2 P. Wms. 229, 
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as bailiff, nor for goods to carry on a trade, 
can an infant be charged; becauſe there 


was no neceſſity that he ſhould trade, nei- 


ther 


for, otherwiſe, the rule of law, which reſtrains the contract- 
ing of infants, might operate the moſt fatal and irrepara- 
ble prejudice to the very intereſts it is intended to protect. 
Therefore, where J. S. mortgaged his eſtate to the plantiff, 
and died, leaving the defendant his daughter and heir, who 
was an infant, and had nothing to ſubſiſt on but the rents of 
the mortgaged eſtate, and the intereſt being ſuffered to run in 
arrear three years and a half, the plaintiff grew uneaſy at it, 


v and threatened to enter on the eſtate, unleſs his intereſt 
was made principal; upon which, the defendant's mother 


with the privity of her neareſt relations, ſtated the account, 


and the defendant herſelf, Who was then near of age, ſigned 


it; and the account being admitted to be fair, it was held 
by the Lord Chancellor, that though, regularly, intereſt 


| ſhall not carry intereſt, yet that, in ſome caſes, and upon 
ſome circumſtances, it would be injuſtice if intereſt were 


not made principal, and the rather, in this caſe, becauſe jt was 


for the infant's benefit, who, without this agreement, would 
have been deſtitute of ſubſiſtence. Eaſt, 1699. Earl of 


Cheſterfield v. Lady Cromwell, 1 Eq. Ca. Ab. 287. Upon 
the ſame principle, an infant was held bound by an award made 


upon a reference, with the conſent of his guardian. Biſhop of 


Bath and Wells v. Hippeſly, cited by Lord Hardwicke, 3 Atk. . 
614. So alſo by a covenant to ſettle land, of a certain yearly 
value, he having a power to ſettle the ſame by way of join- 


ws * % 
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ther does it appear for his advantage (4): and (4) Co. La 

ſuch contracts as may not be intended for his 177.5 _ 
benefit, are abſolutely void (. _ e Hay. | 
Sma'ly, 1 Eq. Ca Ab. p. 6. pl. 3- Williams v. Harriſon, Carthew, 160. * 

Wywall v. Champion, 2 Stra. 1083. N | ; | 5 


* 


and 1 Stra. 604. But if the agreement, under all the circume 
ſtances which led to it, cannot be conſtrued beneficial to the 
infant, it will not bind him either in law or equity. If, there- 
| fore, an infant execute a bond with a penalty, as it could not. 
be for his benefit to ſubje& himſelf to a penalty, the law will 
not ſupport the contract, Co. Litt. 172. a. Moor, 679. Nei- 
ther can an action be ſuſtained againſt an infant on a ſtated 
account; for the nature of the action would, in ſtrictneſs, pre- 
clude him from impeaching the conſideration andgparticulars ' 
of the account. Freeman v. Hurſt, 1 Term Rep. 40 and 
Bartlett v. Emery, therein cited. Yet it may be inferred, 
from the cafe of Freeman v. Hurſt, that an action will lie on 
a promiſſory note, or other negotiable ſecurity, given by an in- 
fant for neceſſaries, though, in ſuch action, by a third perſon, 
he would be precluded from impeaching the conſideration of 
it. Nor does this deciſion break in upon the authority of Wil. 
liams v. Harriſon, Carth. 160. for, in that caſe, the court 
ſeem to have relied upon the circumſtance of the ſecurity being 
given in the courſe of trade, and not for neceſſaries. 
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(5) It has been already obſerved, that the contracts of infants 
Which cannot, under all the circumſtances which led to them, 


be 
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be conſtrued favourable to their intereſts, ſhall not bind them 
either in law or equity ; but our author, from the above paſ. 
ſage, ſeems to have conſidered ſuch contracts as abſolutely 
void; and in that opinion he is certainly ſanctioned by ſome 
very high and reſpectable authorities. Vide Holt v Ward, 
Fitzgibbon's Rep. 175. 27 5. Harvey v. Aſhley, 3 Atk. 610, 
Such opinion, however. has been often contro verted, and par- 
ticularly in the caſe of Zouch v. Parſons, 3 Burr. 1794. as 
liable to many objections; for if it were true, that all ſuch con- 
tracts were abſolutely void, it would follow, as a conſequence, 
that ſuch contract could operate no effect, and the party con- 
tracting with the infant would be diſcharged from it, as well as 
the infant: but there are numberleſs caſes to prove that the 
party contracting with the infant cannot avail himſelf of the in- 
fancy. Smith v. Bowin, 1 Mod, 25. Holt v. Clarencieux, 
Stra. 937. Clayton v. Aſhdown, 9 Vin. Ab. 393, 394. It 
would alfo follow, as a further conſequence, that no ſuch con- 
tract eouldyby any ſubſequent circumſtance; acquire validity ; 
nam quod ab initio non valet in tractu temporis non convaleſ- 
cet; whereas there are many caſes of contracts, which, in their 
origin, could not be conſidered as beneficial to the infant, 
which have been allowed by the ſubſequent confirmation of | 
the infant. As where an infant borrowed a ſum of money, 
for which he gave a bond, and then deviſed his perſonal eftate 
for payment of his debts, particularly thofe he had ſet his hand 
ro, the bond was- decreed to be paid, notwithſtanding the mi- 
nority of the obligor. Hampſon v. Lady Sydenham, Nelſon's 
Ch. Rep. 55. See allo notes to ch. 2. ſ. 13. But“ if this 
bond had been void at law, no new agreement would have 
made it better, the original corruption would have infected it 
| ag P. Lord Hardwicke, Cheſterfield v. Jauſſen, 
+ Atk. 354. My Lord Raymond, in the caſe of Holt uv. Cla- 
rencicux, ſtates the rule to be, that where the contract may 
be 


„ or EQUITY. * - 
be for the benefit of the infant, or to his prejudice, the law 10 


far protects him, as to give him an opportunity to conſider it 
when he comes of age, and it is good or voidable at his elec- 
tion —In the caſe of Zouch v. Parſons, the court of King's 


Bench adopted the diſtinction taken by Perkins, (ſection 12.) 


that all ſuch gifts, grants, or deeds, made by infants, which 
do not take effe& by delivery of his hand, are void ; but all 


gifts, grants, or deeds, made by infants, by matter, in deed, 


or in writing, which do take effect by delivery of his hand, 


are voidable, by himſelf, by his heirs, and by thoſe who have 
his eſtate.” Upon which, Lord Mansfield obſerves, that the 


words © which do take effect, are an eſſential part of the de- 
finition, and exclude letters of attorney, or deeds which dele- 


gate a mere power, and convey no intereſt.” As an infant 
is not capable by law of binding his real eſtate by any convey- 
| ance, it becomes neceſſary that he ſhould have a day to ſhew 
_ cauſe againſt any decrees which requires him to join in a con- 
veyance of the inheritance, yet he is bound by a deeree of ſale 
of his eſtate. Booth v. Rich, 1 Vern. 295. Cooke v. Par- 
ſons. 2 Vern. 429. And in the caſe of Lord Brook v. Lord 
and Lady Hereford, 2 P. Wms. 518. it was held, that an 
infant, when plaintiff, was as much bound, and as little privi- 
leged, as one of full age; and ſo Lord Hardwicke held, in 
Gregory v. Moleſworth, 2 Atk. 626. unlefs groſs haches, or 
fraud and colluſion, appear in the prochein amy; and then the 
infant might open it by a. new bill. An infant may alſo bo 


relieved againſt a flip by his counſel in miſpleading. Savage 


v. Whitbread, 3 Ch, Rep. 14. 34 Ed. Sir John Napier v. 
Lady Effingham, 2 P. Wms. 401 Fountain v. Caine, 1 P. 
Wms. 504. Bennett v. Lee, 2 Atk. 531. But, except in 
theſe caſes, or by ſpecial order of the court, an infant is bound 


by decree. Whitchurch v. Whitchurch, 9 Mod. 128. And 


in 
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(2) Godol- 
phin, 103. 
Went. Of- 
fice of Exe - 
cntor, 214. 
5 Rep. 27. 
G Rep 67. 
2 Ela. Com. 
303. 


law (c) becauſe the law enables him; and 
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in the caſe of a decree of forecloſure, though he have ſix months 
to. ſhew cauſe againſt it, after he attains his age, yet he is not 

rave} into the accounts, nor intitled to redeem, but merely 


intitled to ſhew error in the decree. Mallack v. Galton, 3 P. 
Was. 352. Lyne v. Willis, Rolls, 13th May 1730. 


SECTION v. 


U T an infant may be an executor 15 | 
and of conſequence may be charged 
for what he does as executor, according to 


(e) But if an infant, under the age of 17, be appointed exe- 
eutor, adminiſtration muſt be granted to his guardian, or next 
friend, durante minori #tate, which adminiſtration is determin- 
ed by the infant executor attaining 17. Pigot's caſe, 5 Rep. 
29. a. And before he attain ſuch age, he cannot aſſent to 2 


legacy. Prince's caſe, 5 Rep. 29. b. and, even then, his 


eNent will not bind him, unleſs he have aſſets for debts. 
Chamberlain v. Chamberlain, 1 Ch. Ca. 257. Yet, 
though an infant may adminiſter at 17, it is ſaid, that 


ne canuot commit a devaſtavit till 21. Whitmore 4 
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if he does any thing to which he is com- 
pellable by law, it is good, and will bind 


him (2). And although a fine or recovery (2 co. Lit. 
6 ; NE 170. 
| 8 „ is 
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Wield, 1 Vern. 326. ; which appears extraordinary, conſide- | 
ring that an infant may diſpoſe of his own eſtate at 17, or 15, 
if proved to be of diſcretion. Biſhop v. Sharp, 2 Vern. 
469. An infant may be alſo a truſtee. Jevon v. Buſh, 1 Vern.” 
342. and by y Anne, c. 19. an infant is, as truſtee or 
mortgagee, enabled to convey the eſtates he holds in truſt or 
mortgage; which power has been conſtrued to authoriſe him to 
convey by common recovery ; ex parte Johnſon, 3 Atk. 559. 
ex parte Smith, Ambler's Rep. 624. and if the infant 
truſtee be alſo a feme covert, the court may direct her to con- 
vey by fine: ex parte Maire, 3 Atk. 479. Comyn's Rep. 
615.3 but the infant muſt be an expreſs and purely a 
truſtee, and the truſt in writing, and not a merely con- 
ſtructive truſt : ex parte Vernon, 2 P. Wms. 549. God- 
wyn v. Liſter, 3 P. Wms. 387. Hawkins v. Obeen 2 
Vez. 559. And by 29 G. 2. c. 31. infants may ſurrender 
leaſes in the court of Chancery, in order to renew the ſame. 
An infant may alſo preſent to a vacant benefice, of which 
he is patron, Co. Litt. 89. a. 172. a. becauſe a preſentation 
is not a thing of profit, of which a guardian can make any 
benefit. Hearl v. Greenbank, 3 Atk. 710. Mr. Hargrave, 
in his edition of Coke upon Littleton, note 1. p. 89. a. 
very properly obſerves, that though the deciſion of my 
Lord King, in the caſe of Arthington v. Coverley, 2 Eq. 
Ca. Ab. 518.“ may remove all doubts about the legal right 
of an infant of the moſt tender age to preſent, ſtill it re- 
| | mains 
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(3) wn Poll's ig never taken from an infant (3), for T it is 
2 Bulit:ode, againſt the duty and office of the judge 


320. 
2 Ventr.zo. and commiſſioners, if they know of it; 


Lev. 36. 
a yet, 


mains to be ſeen, whether the want of diſcretion would induce 
a court of equity to control the exerciſe, where a preſen- 
tation is obtained from an infant, without the concurrence of 
the guardian.” Theſe ſeveral inſtances of infants being allow- 
ed to act, clearly fall within the rule laid down by Lord Manſ- 
field, in the caſe of Zouch wv. Parſons, that the act of an in- 
fant, which do not touch his intereſt, and take effect from an 
authority which he is truſted to execute, are binding. It 
remains, however, to obſerve, that, in the caſe of Hol- 
lingſhed v. Hollingſhed, cited in 2 P. Wms. 229. and in 
Stra. 604. tenant in tail, empowered to make a jointure, ſo 
as ſuch jointure did not exceed a moiety of the eſtate, was 
held to have executed the power by a covenant, during his 
infancy, with his wife's relations, that he would within 
ſix months after he came of age, ſettle ſo much of the land 
as ſhould amount to 100l. per annum, upon his then intended 
wife for life. This covenant clearly affected his intereſt, 
yet was held binding, perhaps, from the nature of the power, 
which, being to ſettle lands in jointure, implied the right of 
executing it during .infancy, for, as he might contract mar- 
riage during infancy, to which dower was incidental, if he had 
not been allowed to execute the power, by making the jointure 
in lieu of dower, previous to the marriage, the power afterwards 
might have been a mere nullity. This caſe, however, ſeems 
to have eſcaped the attention of Lord Hardwicke, he 
obſerving, that « there is no precedent, either in a court 


of 
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yet, if it be taken, and not reverſed, during 
his minority, it is unavoidable. And there 


is no way to vacate it at law, becauſe his 


age is triable only by inſpection (d); and 
| = 


* 


* 


of law or equity, where it has been held, a 8 5 


over real eſtate, executed by an infant, is 2 NY 
Atk. 710. 


(d) It appears, from the Rolls of Parliament, 50 Ed. 3. 
No. 127. vol. 2. p. 342. that the commons, conſidering this 
rule of law as a great hardſhip, petitioned that infants might be 


allowed a certain time, after they attained their full age, t 7 


reverſe the fines which they had levied during their infancy ; 
to which petition the king anſwered, that he would conſider 
whether it would be proper to alter the old law in this point, 


or not. No alteration, however, has taken place, from 


an apprehenſion, that many inconveniencies might reſult 
from avoiding records by bare averments. But if the perſon of 
an infant be inſpected by the judges, and it is once recorded 
that he 1s within age, although the infant ſhould die, or attain 
his full age, before the fine is reverſed, yet he or his heirs 
may reverſe it at any time afterwards, Mo. 844. Co. Litt. 131. 
a. So, if an infant ſuffer a common recovery, in which he 
appears by attorney, he may reverſe it at any time, after he has 
attained his full age; as it may be tried by a jury, whether he 
was an infant, or not, when he appointed an attorney. The rea- 
ſon of which, Mr Cruiſe obſerves, is, becauſe an infant is not pre- 
ſumed to have ſufficient underſtanding to chooſe a proper per- 
ſon as his attorney, and the law will not put it in his power to 
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(4) 1 2 Rep. 


122. 


2 Iuſt 483. 
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no man would be ſure of his inheritance, if 
records might be avoided by averhments (4). 


However, nen recoveries (e) have 


been 


5 


hurt himſelf; for if he is deceived and prejudiced by the reco- 


very, he can have no remedy againſt his attorney. Cruiſe 


upon Recoveries, 145. And this is agreeable to the diſtincti- 
on taken by Lord Mansfield, in the caſe of Zouch v. Par- 


fons :“ If an infant is permitted to ſuffer a common reco- 
very, he muſt make a tenant to the præcipe by feoffment, and 
give livery of ſeiſin in perſon, by which means the feoffment 


is only voidable ; whereas, if the infant appointed an attorney 


to give livery of ſeiſin for him, the feoffment then would be ab- 


folutely void.” It may be proper to obſerve, that not only 


fines and recoveries, but all other matters of record, not avoid- 
ed by an infant during his minority, are binding, Co. Litt. 
380. b. 2 Inſt. 483. As, if an infant acknowledge a recog- 
nizance, ſtatute merchant ſtatute, or ſtaple, or obligation in the 


nature of a ftatute ſtaple, or inrol an obligation, in all theſe 


caſes he muſt avoid it in an audità querela during his mino- 


rity; but if an infant bargain and ſell lands, which are, in 


the realty by deed, indented and inrolled, he may 1 it 
when he will, for the deed was of no effect to raiſe an uſe. 

Inſt. 673. And as a fine or recovery, not avoided by an in- 
fant during his minority, cannot be afterwards ſet aſide, fo 


neither ſhall the declaration of the uſes. 2 Rep. 58. a. 10 


| Rep. 42. b. 


(e) Though a recovery might be ſuffered by an in- 
fant, by the king's ſpecial directions, yet a fine could 
not be taken from him, Sir H. Mackworth's caſe, 

5 | 1 Vern. 


Ch. II. 5 5. 
been admitted upon privy ſeals, upon the peti- 
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tions of fathers upon the marriage of their ſons 
(5), but now:it is but rarely ſuffered on account 
of the miſchiefs it occaſioned (6). But cer- 


tain it is, they may be charged for treſpaſſes 


which are vi et armis; and fo, it ſeems, in tro- 
ver, becauſe a tort (7). And although they 
are not capable of doing an injury knowingly, 
it is ſufficient that they are the phy ſical cauſe of a 
damage they had no right to do. The law of 


England makes a difference, therefore, between 


crimes and. treſpaſſes; and, in the one, con- 


ſiders the intent, but, in the other, only the 


damage done (e). for the objection to reſtituti- 


on ariſes from the thring itſelf, and natural equi- 


ty; but puniſhments are for the example, and 
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(5) Blunt: 
caſe. : 1 
Hob. 196. 
I Vern. 461. 
(6) Sir John 
St, Alban's 
caſe, 

2 Salk. <67, 
(7) Smally 
v. Smally, 
1, Eq. Ca. 
Ab. 6. 


1riv. 1720. 


But ſee Si- 


derfin, 258. 


9 Vin. Ab. 
395. (H. 3.) 


to deter others. Neither did the court ever pre- 


ten to o change the nature of infants eſtates Y ). 
or 


1 Vern. 461. The practice of applying for a priry ſeal has 
been for ſome time diſcontinued; private acts of parlia- 


ment being found, in _ particular, more ſuitable to * . 


purpoſe. 


(e) See Mr. Erſkine's Vindication of the Rights of wo | 
in which this diſtinction is moſt luminouſly OI 
r e at eſtabliſhed, 
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or to Wake Mine abſolute which was defeaſible, 


So that where an eſtate is given to an infant 
upon a condition (s), ſuch aQts as an infant can 
| perform, 


(/) Tt ſeems admitted, in the caſe of Lord Winchelſea o. 


Norcliffe, 1 Vern. 435. that the name of an infant's eſtate 
| miy be changed by the decree of the court; and in Inword 
v. Twine, Ambler's Rep. 417. the Chaneellor not only recog- | 


nized the right of the cout; but further obſerved, that he 


thought guardians and truſtees might change the nature of an 
_ infant's eſtate, where it is manifeſtly for the intereſt of the 
infant. The queſtion, as to the power of a truſtee to change 


the nature of the infant's eſtate, ariſing in Vernon v. Vernon, 
Ch. Nov. 1789, Lord Chancellor Thurlow ſtated it to be a 
general rule, that a truſtee ſhould not ad libitum change the 
nature of an infant's eſtate ; but held, that the truſtees, in that 


_ caſe, having applied the perſonal eſtate of the infant in perfor- 


mance or fatisfaftion of a condition, upon which the infant 


was intitled to a real eſtate, was not a ground for raiſing a 


truſt againſt the heir, in favour of the perſonal repreſentative 


of the infant. The caſes of Tullit v. Tullit, Ambler's Rep. 
370. and Maſon v. Maſon, in 1724, recognized in Tullit v. 
Tullit, lay down another diſtinction upon this ſubject ; name- - 


ly, that where the guardian of an infant, tenant in tail, cuts 


down timber, the money produced by the fale of it ſhall be 


conſidered as perſonal eſtate ; but if the infant be tenant in 
fee, the money ſhall be conſidered as real eſtate. 


(g) In Whittingham's caſe, 8 Rep. 44. the diverſ- 
ties are taken by Lord Coke, betwixt conditions in 
| | | ; fact 


. — hop” ai 


3 
— — 
—— 


Ch. II. 5 5. NF EAI. 'z 


perform, mult be done by him, and infancy, in 
ſuch caſe, 1s no excuſe (8). | 2 


caſe, 8 Rep. 44. b. 3 Bulſtr. 5 59 'Wilkams v" Fry, 2 Lev, 21. 1 Ventr. 199. 1 Ch. 
Ca. 138. Falkland v. Bertie, 2 Vern. 33 3. 343. Scott v. 3 2 Vern. 560. 
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fact that are expreſſed, as to pay money, or to do or not to 
do ſome particular act, and conditions in law that are implied, 
and which are diſtinguiſhable, as conditions by che common 
law, and by ſtatute; and conditions by the common law, he 
obſerves, are of two ſorts, one founded on kill and confi- 
dence, the other not; and conditions by ſtatute are alſo of 
two qualities, ſcil. when the ſtatute for execution of the 
condition in law gives recovery, and when the ſtatute gives 
an entry, and no recovery. As to the condition in law, 
founded on ſkill and confidence, as a ſtewardlhip i in fee, if 
the conditioh be broken, the infant i is barred for erer; not 
ſo where the condition in law is not founded on ſkill and con- 
fidence, as where the infant or feme covert be leſſee for life, 
and makes a feoffment j in fee, and the leſſor enters for the 
; forfeiture 3 yet it ſhall not bar the infant or feme covert, af- 
ter the death of her huſhand. But if an infant or feme covert 
commit waſte, it ſhall bind the infant and feme covert, for the 
ſtatute gives the action to recover the land; but if the condi- 
tion be by force of a ſtatute, which gives 3 an entry, but no ac- 
tion, as in caſe of an alienation in mortmain, the infant or 
feme covert is not barred by the entry | for the condition bro- 
ken. See alſo Co. Lit, 2 3 3. b. 


—— — 
— 


1 


—— 


. OE ee eaten: <erpagad 
— 
—— —. 
"#4 n 


_ 
3 — * 


I 
OG 
_S 
bn 
"x 


— — > 
2 — — 
— Ee” ra 


— 


. —— 22 


es 


E 
f 

[5 

a F 
* 
! 
1 ö 
j 


— — r 
— 8 —— 3 — 
- * Nr —— 
—ä— — — — — 


A — 989 — 
4 — = 


CR xy > or Er we 
. — 


-_ — 
— 2 En 
— — „ 


5 


anno af 
bt FS 


4 > er — — 8 e Df. IT 
ͤ8—ĩ— — — ũ æ— — ——— — — —ͤ——ä—œ — — — 
po =” _ 8 , —— — 3 aches 2 P — 2. 
OE 8 DT. E r 2 #4. 2 4 7 


- — — — 


8-7 |! 


A TREATISE Bodckl. 


SECFION vl. Fo 
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- 


As for feme coverts, the law is much the 
ſame, with reſpe& to their power of 
contracting, as of infants (5); for they have 
| | 1 


C) The diſability of infants to comract is in reſpect of the 


imbecility of their years. The diſability of married women 


proceeds upon the conſideration, that if they were allowed 


to bind themſelves, the law having veſted their property 
in their huſbands, they would be liable to engagements, 
without the means to anſwer them; and if they were allow- 
ed to bind their huſbands, they might, by the abuſe of ſuch 


2 power, involve their huſbands and families in ruin, To 
guard againſt ſuch conſequences, the law conſiders all acts 
of the wife, which might prejudice the intereſt, of the huſband, 


as void, unleſs in the caſe of debts. contracted by the wife 
for neceſſaries, with which the huſband is bound to ſup- 


ply: her, and on failure of which ſhe may contract, ſo as 
to bind him; but it ſeems, that at law ſhe cannot borrow 


money to lay out in neceſſaries, but at the peril of the 
lender, who muſt lay it out for her. Earle v. Peale, Salk. 


387. though, in equity, it is ſufficient to charge the huſ- 


band, if the money be actually applied to the purpoſe for 
which it was borrowed, though the lender neglect to ſee to 
the application. Harris v. Lee, 1 P. Wms. 483. A 
wife may, without her huſband, execute a naked authority, 

| | | whether 


* 


wiſe (i). + And in this, equity follows the 


Ch. II. $6, OF EQUITY. 


no will, but the will of their huſbands (1); 
though, in the Roman law (2), it was other- 


whether given before or after marriage, Co. Litt. 112. a. Har- 
grave's ed. n. 6. Peacock v. Monk, 2 Vez. 191. So where 
both an intereſt and an authority paſs to the wife, if the autho- 


rity be collateral to, and does not flow from, the intereft ; be- 


cauſe then the two are as unconnected, as if they were veſted 


in different perſons. Gibbons v. Moulton, Finch's Rep. 346. 


Andas a feme covert may, without her huſband, convey lands 
in mere execution of a power or authority, ſo may ſhe, with 
equal effeR, in performance of a condition, where Jand is veſt- 
ed in her on condition to convey to others. Sir W, Jones, 


137, 138. And theſe acts ſhe may do, upon the ground al- 
ready ſtated, that her huſband cannot be prejudiced by ſuch acts, 


and prejudice might ariſe to others, if his concurrence ſhould 


bs eſſential. It ſeems doubtful, however, whether ſhe can 


convey lands, which ſhe holds as truſtee, without her huſband 
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(1) co. Lit. | 
112. 4. 


joining in ſuch conveyance. Daniel v. Ubley, Sir William 


Jones, 138. And Mr Hargrave thinks this diſtinction be- 
tween a truſt and a power or condition may be thus ac- 
counted for: * truſts being properly the ſubjects of conſider- 
ation for courts of equity only, and though, in them, the legal 
eſtate is made ſubſervient to the truſt, yet courts of law take 


notice of truſts for very few purpoſes ; nor will it be ealy to 


find an authority for departing from any rule about the effect of 
legal conveyances, merely in reſpe& of their being a perfor- 
mance of truſts,” Hargrave's Co. Litt. 112, a. n. 6. Ano- 


26 A TREATISE Bock I. 
law. (E). For the hufband's goods are locked 
upon, with reſpect to the wife, as if they were 


in abeyance, or cuſtody of the law, to be charg- 


(3) Morris ed only by act of law. And if ſhe elope (3), 
v. Martin, - * 
ny | 


47. - 
Child v. Hardyman, Stra. 875. 


\ 


ther reaſon for this i diftindion may be drawn from the conkers 
ation, that ifa married woman were allowed to convey a truft 
eſtate, without her huſband's concurrence, the might convey it, 
before the ſeveral objects of the truſt were ſatisfied, for which 
he might jointly with her be reſponſible to the ceſtuys que traſt : 
a reaſon, which does not apply to the mere execution of a pow- 
er, or performance of a condition ; but which, extending to 
the caſe of a feme covert named executrix, led to the opinion, 
| that ſhe cannot, without the aſſent of her huſband, take upon 
herſelf the execution of the will. Wentworth's Office of Ex- 
ecutor, p. 202. cites 2 H. 7. 15. an opinion, upon which it 
might be difficult to proceed; as, in the ſpiritual court, ſhe 
certainly might prove the will, and do all other acts reſpecting 
it, without the concurrence of her huſband ; and there is no 
inſtance of a prohibition being in ſuch caſe granted, to reſtrain . 
the proceedings in the ſpiritual court. Though the huſband 
do aſſent to her acting as executrix, ſhe cannot releaſe her teſ- 
tfator's debts ; hy for,” fays Wentworth, if the wife's gift 
or releaſe ſhould ſtand good, her act might exceedingly en- 
danger the huſband, and make his goods liable to the creditors, 
the teſtator's eſtate being waſted by the gift or releaſes of the 
wife.” Office of Executor, 206. And ſo it was held in Ruſ- 
ſel's caſe, 5 Rep. 27. In what particulars the diſability of 
a married woman differs from that of an infant, ſec 9 Vin. 


Ab. 407. (I. 3.) 


— 


| fith v. Hood, 2 Vez. 452; or the huſband refuſe to perform 


OF EQUITY. 


Ch. U. 5 6. | 
| ſhe loſes the privilege of charging him even 


for neceſſaries (), as at common law ſhe loſt 


() Our eccleſiaſtical courts proceeding in general according 
to the civil law, allow the wife to ſue, and to be ſued, without 
her huſband z but it ſeems that the huſband jnay releaſe what- 


ever ſhe recovers; for the marriage contirlues, and whatever 


accrues to the wife during coverture, belongs to the huſband. 
Chamberlain v. Hewitſon, Lord Raym. 73. 1 Salk. 115. 


* 
7 


(4) Though courts of equity recognize the rule of law, 


which conſiders huſband and wife as one perſon, and their in- 
tereſts as the ſame, yet there are caſes, in which equity will 
treat their intereſts as diſtinct and ſeparate, and will allow the 
huſband to ſue the wife, Brooks v. Brooks, Pre. Ch. 24. Sir 


. Richard Moore v. Lady Moore, 1 Atkyns's Rep. 272. or the 
_ wife to ſet up claims adverſe to thoſe of her huſband, and which 


ſhe may proſecute by a ſuit, inſtituted in the name of her pro- 
chein amy, or next friend, Kirk v. Clark, Pre. Ch. 275 ag 
where any thing is given to the ſeparate uſe of the wife, Grife 


marriage articles, Oxenden u. Oxenden, 2 Vern. 493 ; or 


to perform articles for a ſeparate maintenance, Angier v. An- 


gier, Gilb. Rep. 152.-and it is no anſwer to ſuch. ſuit, that 
the wife has been guilty even of adultery. Sidney v. Sidney, 
3 P. Wms. 269. Blount v. Winter, 19th July 178. But 
in moſt caſes, where the wife comes into equity to be ſupported 
in her poſſeſſion independent of her huſband, and ſeparate — 
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her dower (4). But it is certain, that a wife 


may have a ſeparate eſtate from her huſband, as 


by agreement, before or after marriage (n); or 
9 e by 


him, or is allowed to ſue without him, it is her merit that in- 
titles her to relief. P. Lord Hardwicke, Hunt v. Hunt, 
MSS. 2d May 1739. and therefore the court will not decree 
maintenance, where there. is full proof of elopement and adul- 


tery. P. Lord Hardwicke, Watkyns v. Watkyns, 2 Atk. 


906. But unleſs ſuch impropriety be 1mputed- and proved, 
equity will conſult and provid for the claims of the wife; and 
with ſuch view it may be laid down as a general rule, that courts 
of equity, conſidering the huſband bound in conſcience to make 
a ſettlement upon his wife at leaſt adequate to her fortune, 
will not part-with her fortune, unleſs he do make a proper 
ſettlement, or the wife. in court conſent to his receiving it. 
Shipton v. Hampſon, Finch's Rep. 145. Milner v. Colmer, 
2 P. Wms. 639. Adams v. Pearce, 3 P. Wms. 12. Harri- 


ſon v. Buckle, Stra. 238. Brown v. Elton, 3 P. Wms 205. 


Attorney-General v. Whorewood, 1 Vez 538. And if he 
refuſe to make ſuch ſettlement, the court will order the intereſt 
to accumulate for the benefit of his wife, unleſs he is ſtarving 


for want of maintenance. Bond v. Simmons, 3 Atk. 20. 


The above cited deciſions appear to confine the rule to thoſe 
caſes, in which the aid of the court is ſought by the huſband, 
in order to render his legal right available : there are caſes, how- 
ever, in which the court has granted an injunction, to reſtrain 


the huſband proceeding in the ſpiritual court for the wife's 


portion ariſing out of perſonal eſtate, becauſe that court cannot _ 
oblige 


ai; Wwinmw 

by decree, for ill uſage or alimony (n); or 

otherwiſe ſecured in truſtees hands for 

her (o). And as to theſe, ſhe is in nature 
: en, 


| oblige him to make an adequate proviſion on her. See Pre. 
Ch. 548. Jewſon v. Moulſon, 2 Atk. 420. Tanfield v. 
Davenport, Toth. 114. In ex parte Higham, 2 Vez. 579. 
Lord Hardwicke appears to have refuſed to order the whole of 
2 the wife's fortune to be paid to the huſband, though ſhe was 
in court, and -defired it might: See alſo Blackwood v. 
Morris, cited Forreſter, 43. to the ſame effect. But jn 
Willetts v. Cay, 2 Atk. 67. the Maſter of the Rolls is re- | 5 
ported to have ordered the wife's whole fortune to be paid to 
the huſband, though inſolvent, the wife being in court, and 
giving her conſent. But this equity is perſonal to the wife; 
for if ſhe die in the lifetime of her huſband, though ſhe leave 
children, her huſband is intitled to her perſonal property, 
without making any proviſion for them, Scriven v. Tapley, 
Ambler's Rep 50g. So in Phipps v. Earl of Angleſea, 
MSS. 22d Nov. 1738, the fund being decreed to be ſe 
cured, for the benefit of the wife and her iſſue, till the 
huſband made a ſettlement, was held to be the abſolute pro- 
perty of the wife, ſhe having ſurvived her huſband, though 
there was iſſue of the marriage; but it has been held, that 
though the wife ſurvive her huſband, if a decree be actually 
made and the fund be in court, though the court detain it, 
in order to enforce a proviſion for the wife, that upon the 
death of the wife without children, the huſband's repreſenta- 
tives are intitled to it, for it was abſolutely veſted in him by - 
law, Packer v. Wyndham, Pre, Cha. 418. The circum- 
5 | tance 


Coo p 
(5) Gorges of a feme ſole (5), and may ſue, or be ſued, 


V. Chancey, , 
Tel 97 without her huſband (p); and they are not 
1 n. Ca. 


118. in the power of her huſband, but in her 
Bletſow v. Bc x 

Sawyer, 9 Own 
1 Vern. | 


244. Allen v. Paſſworth, 1 Vez. 163. Heatle v Greenbank, 1 Vez. 298. Grigby v. Cox, 
1 Vez. 518. Peacock v Monk, 2 Vez. 190. Hulme v. Tenant, 1 Brown's Rep. 16. 


5 . 
ſtance of the wife being dead, without leaving children to 
be provided for, was certainly relied upon in Packer v. Wynd- 

ham; but it is obſervable, that in the caſe of Scriven v. Tap- | 

ley, the children were held not to be within the equity, upon 
which the court interpoſes in favour of the wife, leſt it ſhould 
be attended with ill conſequences to creditors; for fo 
anxious are courts of equity to aſſert this equity, that even 
the claims of creditors ſhall not prevail againſt it, Jew- 
fon v. Moulſon, 2 Atk. 417. nor the aſſignees of the huſ- 
band, he being a bankrupt. Jacobſon v. Williams, 1 P. 
Wms. 382. Worrall v. Marlar, ſtated in a note in Mr. Cox's | 
edition, 1 P. Wms: 459. But, it ſeems, if the huſband aſſign 
the fund for a valuable conſideration, the aſſignee ſhall hold it 
diſcharged of the equity in favour of the wife. Tudor v. 
Samyne, 2 Vern. 270. And in Worrall v. Marlar, Lord 

Thurlow, C. obſerved, that © he did not find it any where 
decided, that if the huſband make an actual aſſignment by con- 
tract for a valuable conſideration, that the aſſignee ſhould be 
bound to make any proviſion for the wife out of the property 
aſſigned.“ Neither will equity in general interpoſe in pre- 
judice of the huſband's legal right, if he can make ſuch right 

_ available, without reſorting to a court of equity. Milner 
v. Colmer, 2 P. Wms. 641. Attorney-General v. Whore- 
wood, 1 Vez. 533. But ſce Pre. Ch. 548. Jewſon v. Moul- 

| : | ſon, 
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own diſpoſal, and the produce of them (6), 
in nature of a will (), and are liable to her 
Arbe (7. And if the has a feparate main- 


tenance, 


Pre. Ch. 265. Herbert v. Herbert, Pre; Ch, 44. 
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(6) Fetti- 
place v 
Gorge, 

3 Bro. 
C. R. 8. 
Gore v. 


Knight, 


2Vern. 335. 


(7) Kerze v, Delaval, 1 Vern. 326, Norton v. + Tarville, 2 r. Ws. 14d. 


— 


"= 2 Atk. 420. Tanfield v. 8 Toth. 114. And 
if, in conſideration of making a ſettlement, the truſtees have 


poſſeſſed him of his wife's fortune, equity will ſupport the 


ſettlement, though made after marriage, and impeached by 
creditors. Moor v. Rycault. Pre. Ch. 22. Anon, Pre. 


Ch. 101. Hinton v. Scott, Moſeley, 336. Middlecome 
v. Marlow, 2 Atk. 519. . v. Peckham, ** May 


2792. Ch. 


It may be proper to obſerve, that though the huſband, 
by the marriage, adopts the wife and her circumſtances 


together, and is liable to her then debts, 3 Mod. 186. yet 


he is liable to them only during the coverture, unleſs the 
creditor recover judgment againſt him in the lifetime of the 


wife; nor can a court of equity make him liable, in reſpect 


of the fortune which he may have had with her. Earl of 


Thomond 'v. Earl of Suffolk, 1 P. Wms. 461. Heard v. 


Stamford, 3 P. Wms. 410. Forreſter, 173. But if the huſ- 
band take out adminiſtration, he will be, as adminiſtrator, lia- 
ble to the extent of what he receives as her aſſets. Heard vw. 
Stamford, Forreſter, 172. Q. Whether the huſband would 
in ſuch caſe be liable, if he had made a ſettlement of his own 
eftate, in conſideration of her fortune; it having been held, 
that by ſuch ſettlement, he muſt be conſidered as a purchaſer 
of his wife's fortune, though the ſame confiſt of merely cho- 
ſes in action? Cleland v. Cleland, Pre. Ch, 63. Mere- 

| | dith 
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tenance (r), and lives ſeparate; and this 
known to tradeſmen, they cannot truſt her, 


ae and recover of the huſband at law (8). Vet, 
* ... | g while 
Lord | 
Raym.444, Angier v. Angier, Pre, Ch. 499. Hatchett v, Paddeley, 2. Bla. 
Rep. 1079. Mnnby v. _ e. 15 beſt reported ia x Bacou's Ab. 295, 


— 


dith v. Wynn, Pre. Ch. 312. Finch's ed. and caſes there 

cited, 3 P. Wms. 199. n. See alſo Archer v. Pope, 2 

Vez. 523. But in Salway v. Salway, Ambler's Rep. 692. 

it was held, that there muft be an expreſs agreement, to 

intitle the huſband to the wife's choſes in action, or chattels ; 

| and ſo it ſeems to have been held in Heaton v. Haſſell, M. 

6 G. 1. Ch. 4 Vin. Ab. 40. tit. Baron and Feme D. in 
note, and in Rudyard v. Neirin, Pre. Ch. 209. 


(1) Sed qu. Whether notice to the tradeſmen truſting her 
for neceſſaries be not neceſſary, if ſhe merely withdraw her- 
ſelf, and afterwards offers to return, and the huſband refuſes 

to receive her again? Child v. Hardyman, Stra. 875. In 
the caſe of Manby v. Scott, which is beſt reported in 1 Ba. 
Ab. 295. it is obſervable, that the huſband had prohibited 
ſeveral perſons to truſt his wife, ſhe having left him without 
his conſent, and, amongſt others, he had expreſsly prohibi- 
ted the plaintiff; on which the court held, that the pre- 
ſumption of the hufband's conſent to the contract, which in 
' __ many caſes, may be implied, was wholly repelled. | 


It may be deſerving of al deration, whether the 
huſband having poſſeſſed himſelf of his wife's fortune, 
ſhall be diſcharged from her debts for neceſſaries, if 


it appear that ſhe withdrew in conſequence of his harſh 
| and 
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' while the marriage continues, the living ſepa- 


rate does not deſtroy the legal rights of the huſ- 
band 05 


and cruel conduct towards her. 1 am aware that" it may be 
faid, the ſpiritual court would, under ſuch circumſtances, de- 


cree her alimony ; but there are conſiderations of delicacy 


- which might control ſuch an application, and it ſeems hard that 
fair creditors ſhould ſuffer by the influence of ſuch conſidera- 
tions. 


(m) Sir William Blackſtone, 1 Com. 442. obſerves, that 
it is generally true, that all compacts made between huſband 


and wife, when ſingle, are voided by the intermarriage, and re- 
fers to Cro. Car. 551. in which caſe it was agreed, that if a 


feme obligee take one of the obligors to huſband, that it is a 


diſcharge to the other co-obligors. The reaſon of this deciſi- 
on is within the diſtinction, which ought to qualify the rule, 
for the debt was due at the time of the marriage, and being 
due, the huſband might have paid it, but payment to his wife 
would be like transferring it from one hand to another; and 
therefore, as the debt would exiſt during the coverture, if al- 
lowed to exiſt at all, the marriage ſhall, at law, extinguiſh the 
debt. Cage v. Acton, 1 Lord Raym. 515. But where the 
agreement be ſuch as cannot create a debt, or raiſe a demand 


during the coverture, the marriage ſhall not extinguiſh the 


agreement. Smith v. Stafford, Hob. 216. Clark v. Thompſon 
Cro. Jac. 571. Tylley v. Pierce, Cro. Car. 376. Lady 
D*Arcy's caſe, 1 Ch. Ca. 21. and Pridgeon's cafe, i Ch. Ca. 
117. in which the diſtinction is taken by Hale, Chief Baron. 
But Ge courts of equity admit a debt in præſenti, or which 

might 
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might ariſe during the coverture, to be extinguiſhed at law 
by the marriage, upon the notion, that huſband and wife are 
but one perſon in law, and cannot ſue each other, yet, as they 
may ſue each other in equity, a bond, or other ſecurity, though 
void at law, ſhall be ſuſtained in equity at leaſt, as evidence 
of an agreement, Cannel v. Buckle, 2 P. Wms. 243. Acton 
v. Pearce, 2 Vern. 480. Watkyns v. Warkyns, 2 Atk. 97, 
And if a wife charge her eftate with payment of her huſband's 
debts, or apply her ſeparate eſtate to ſuch purpoſe, and it does 
not appear to have been intended by her as a gift to her huſ- 
band, equity will decree the huſband's affets to be applied in 
exoneration of her eſtate, or in repayment of the money ad- 
vanced. Huntingdon v. Huntingdon, 2 Vern. 437. 1 Bro. 
P. C. 1. Pocock v. Lee, 2 Vern. 604. Tate v. Auſtin, 
1 P. Wms. 264. 2 Vern. 689. Parteriche v. Pawlett, 2 Atk. 
384. dee alſo Clinton v. Hooper, 3 Bro. Ch. Rep. 201 


2 


As to agreements by the huſband after marriage, by which 
the wife claims a ſeparate eſtate, it was formerly underſtood, 
that the wife muſt take through the mediym of truſtees, or 
others, and not immediately from her huſband ; for, unleſs by 
particular cuſtom, as by the cuſtom of York, (Fitz. Preſcrip- 
tion, 61. Bro. Cuſtom, 56.) a feme covert is incapable of tak- 
ing any thing of the gift of her huſband, Co. Litt. 3. except 
by will, Littleton, ſ. 168. See alſo Moyſe v. _Gyles, 2 | 
Vern. 385. Beard v. Beard, 3 Atk. 72. | 


_- 


But in Lucas v. Lucas, 1 Atk. 270. Lord. Hardwicke 
obſerved, that, in equity, gifts leinen k huſband and wife had 
been 
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been often ſupported, though the law does not allow the pro- 
perty to paſs. See Slanning v. Style, 3 P. Wms. 334. and 
Calmady v. Calmady, there cited. Bletſow v. Sawyer, 1 
Vern. 245. Moore v. Freeman, Bunb. 205. Mitchell v. 
Mitchell, 15 and 18 July 1712. Exch. cited in Moore v. 
Freeman. See alſo Bell v. Hyde, Pre. Ch. 328. Gilb. Rep. 
83. Pybus v. Smith, 3 Bro. Ch. Rep. 340. The caſes to 
| which Lord Hardwicke ſeems to have adverted, as caſes in 
which the court would not ſupport ſuch gifts, are where the al- 
lowance of them would prejudice creditors, Slanning v. Style; 
and where the gift is of the whole of the huſband's eſtate. 
Beard w. Beard, 3 Atk. 72. But though "the wife may 
take a ſeparate eſtate. from her huſband, and even have a 
decree againſt ber huſband in reſpe& of ſuch eſtate, ſee Cecil 
v. Juxon, 1 Atk. 278. yet it may be material to remark, 
that if ſhe do not demand the produce during his lifetime, 
and he maint«ins her, that an account of ſuch ſeparate eſtate 
ſhall not be carried back beyond the year. Powell v. Hankey, 
 2P. Wms. 82. Thomas v. Bennet, 2 P. Wms. 341, Fow- 
ler v. Fowler, 3 P. Wms 355. Lord Townſend v. Wynd- 
ham, 2 Vez, 7. Peacock v. Monk, 2 Vez. 190. Blag- 
rave v. Blagrave, Mich. Term 1789. This rule, however, 
proceeds on the notion of the wife's conſent; if, therefore 
the does, in her huſband's lifetime, demand ſuch account, 
and he promiſes to pay whatever is due to her, ſhe ſhall be 
allowed to come upon her huſband's eſtate, as a creditor, for 
the amount. Ridout v. Lewis, 1 Atk. 269, See alſo Coun- 
teſs of Warwich v. Edwards, 1 Eq. Ca. Ab. 140. pl. 7. 
But though agreements after marriage bind the huſband, 
yet their validity, as againſt creditors or purchaſers, muſt 
depend upon the ſufficiency of the conſideration which led 
to them ; for, if merely voluntary, and accompanied with 
any circumſtances from which a fraudulent deſign may be 
inferred, they ſhall not be allowed to prevail againſt creditors, 
nor 


x So. 
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nor againſt purchaſers. See c. 4. f. 12, 13. where the ef- 
fect of voluntary conveyances is more fully conſidered, with 
reference to the ſtatutes 13 and 1 Elizabeth. | 


(n) There certainly are caſes in which the court of chan- 
cery has decreed alimony to the wife; but, whether the de- 
crees proceeded upon a previous divorce in the eccleſiaſtical 
court, or upon an agreement between the parties, in many 
of the caſes, does not appear. Laſbrook v. Tyler, 1 Ch. 
Rep. 24. Aſhton v. Aſhton, 1 Ch. Rep. 87. Ruſſell v. 
Bodwill, x Ch. Rep. 99. Whorewood v. Whorewood, 1 
Ch. Rep. 118. 1 Ch. Ca. 250. But it is obſervable; that 
all theſe cafes, except Laſbrook v. Tyler, were during the 
time of the troubles, when commiſſioners were appointed, to 
whom juriſdiction was expreſsly given, and whoſe decrees 
were held to be confirmed by the act for the confirmation 
of judicial proceedings, 1 Ch. Rep. 118. In Nichols v. 
Danvers, 2 Vern. 761. proceedings had been had againſt 
the huſband, (as appears from the regiſter's book, though 
not noticed in Mr. Vernon's Report,) in the eccleſiaſtical 
court, propter ſævitiam; and in Oxenden v. Oxenden, 2 
Vern. 493. it appears from Gilbert's Report of the ſame alt, 
that there had actually been a divorce, propter ſævitiam; and in 
Angier v. Angier, Gilb. 152. there was an agreement. But 
in Williams v. Collow, 2 Vern. 752. the court certainly 
does appear to have decreed the wife a ſeparate maintenance 
out of a truſt fund, on account of the cruelty and ill-behaviour of 
the huſband, though there was no evidence, of a divorceor agree- 
ment that the fund in diſpute ſhould be fo applied. And in 
Watkyns v. Watkyns, 2 Atk. 96. the huſband having quitt- 


ed the kingdom, Lord Hardwicke decreed the wife the 
intereſt 


, nn + 
** 
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intereſt of a truſt bd till he ſhould return; and maintain 
her as he ought. Yet, in Head v. Head, 3 Atk. 547. Lord * 
Hardwicke obſerves, that he could find no decree to compel ©” 
huſband to pay a ſeparate maintenance to his wife, unleſs upon 

an agreement between them, and even then unwillingly ; ; andthis 
opinion of Lord Hardwicke appears moſt reconcileable with 
principle; for the caſe of a divorce, propter ſevitiam, may 

be conſidered as an implied agreement; and if there be 

an expreſs or implied agreement, there ſeems no doubt, 

but that courts of equity may concurrently with the ſpiri- 

tual court in proceeding upon it, decree a ſeparate maintenance, 
Wood's inſtitute, 62. Sealing v. Crawley, 2 Vern 386. | 
Guth v. Guth, MSS. 24th May 1792. The Ppiritual court, 
however, would be the more proper  juriſdiQion, if it acted i in 

rem, Litt. Rep. 78. 2 Comyns's Dig. 100. 2 Atk. 511. 

But if, after an agreement between huſhand and wife to 
lire ſeparate, they appear to have cohabited, equity will | 
conſider the agreement as waived by ſuch ſubſequent co- 
habitation, Fletcher v. Fletcher, MSS. M. 1788. It is | 
obſervable, that if courts of equity had an original and gon. — 
current juriſdiction with the ſpiritual courts, it would have 
been unneceſſary to have given the commiſſioners, during 

the troubles, ſuch juriſdiction; and that the doubt which 

was entertained, 1 Ch, Rep. 118. could not have been 
raiſed, reſpecting the validity of their decrees, after 

the act confirming judicial proceedings. Beſides, even 

in the ſpiritual court, they do not pretend to the right of 
decreeing alimony, but as incidental to a decree of di- 
vorce; and a decree of divorce or ſeparation was never | 

even ſuggeſted to be within the juriſdiftion of a court of 


equity. h 
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() Though it has never been doubted, but that a married 


woman may take and enjoy an eſtate, ſeparate from and 
independently of her huſband, if truſtees were interpoſed, 


yet it was formerly very much doubted, whether ſhe could 


take an eſtate to her ſeparate uſe, unleſs truſtees were inter- 
poſed, Harvey v. Harvey, 1 P. Wms. 126. Burton v. 
Pierpoint, 2 P. Wms. 79. But in Bennett v. Davis, 2 P. 

Wms. 316. it was held, that where one deviſed lands in fee 


to his daughter, being a feme covert, for her ſeparate 


uſe, without appointing any truftees, it ſhould be a truſt in 


the huſband ; for that there is no difference where a truſt is 


created by act of the party, and where by act of law ; and fo 
it was decreed in Rolfe v. Budder, Bunb. 187, Darly v. 
Darly, 3 Atk. 399. And equity will not only raiſe a truſt, 


where the object of the gift is to the ſeparate uſe of the wife, 


but will alſo, from the nature of ſome gifts, infer them to 
be to the ſeparate uſe of the wife, Graham v, Londonder- 


ry. 3 Atk. 393. That a feme covert may diſpoſe of her 


oo 


ſeparate eſtate, if perſonal, ſee Gore v. Knight, Pre. Ch. 
255. Herbert v. Herbert, Pre. Ch. 44. Peacock v. Monk, 
2 Vez. 191. Hearle v. Greenbank, 1 Vez. 303. Fettiplace 
v. Gorge, 3 Bro. C. R. 8. But it ſeems, if a woman, being 
poſſeſſed of a truſt-term to her ſeparate uſe, ſhould marry, that 


her intereſt therein, notwithſtanding the truſt, will veſt in her 
huſband jure mariti. Sir Edward Turner's cafe, 1 Vern. 7. 
Pitt v. Hunt, 1 Vernon, 18. Tudor v. Samyne, 2 Vern. 


270. Bates v. Dandy, 2 Atk. 421. The authority of theſe 
caſes is recognized by Lord Hardwicke, in Jewſon 


d. Moulſon, 2 Atk. 421. but it appears to be conſi - 


7 


derably weakened by the deciſion in Lady Strathmore 


wv. Bowes, 2 Bro. Ch. Rep. 345. that a woman may, 


e 
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before her marriage, and without the privity of her intended 


| huſband, convey her property to truſtees for her ſeparate uſe, 
and that, by ſuch conveyance, it is placed beyond the reach 


and control of her huſband, . for that a man, who marries 
without a treaty, muſt be content to take his wife as he finds 
her.”—[t will not, I truſt, be conſidered a want of that re- 
ſpe, which is due to the high authorities who determined this 
caſe, to obſerve, that as it does not appear immediately re- 
concileable with the other caſes and opinions in the books, 
(Carlton v. Earl of Dorſet, 2 Vern. 17. Lance v. Norman, 
2 Ch. Rep. 41. Howard v. Hooker, 2 Ch. Rep. 42. Poul- 


ſon v. Wellington, 2 P. Wms. 533. King v. Cotton, 2 


P. Wms. 674. Draper's caſe 2 Freeman, 29.) the particu- 
larity of its circumſtances might have in ſome degree occali- 
oned the difference of deciſion. | 


(p) There are numberleſs caſes, in which the wife has been 


allowed, through the medium of her prochein amy, to ſue her 
hhuſband, in reſpect of her ſeparate property; but 1 have not 


been able to find any caſe, either at law or in equity, in which 
ſhe has been allowed to ſue a ſtranger, merely in reſpect of 
her ſeparate property, without her huſband being plaintiff or 
defendant : if the huſband be an exile, or has abjured the 
realm, then, indeed, ſhe may ſue, and is liable to be ſued, 
as a feme ſole, both at law and in equity Co. Litt. 133. a. 
Counteſs of Portland v. Prodgers, 2 Vern. 104. Deerly v, 
Ducheſs of Mazarine, Salk. 116. Newſome v. Bowyer, 3 P. 
Wms. 37. though ſhe have no ſeparate property. Nor am I 

aware of any caſe in which it has been held, that a feme co- 
vert, living with her huſband, may be ſued at law, as a feme 


fole, (Except indeed by ſpecial cuſtom, in reſpect of her 
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haring a ſeparate property. Tn a court of equity, indeed, ſhe 
may be proceeded againft without her huſband, if he be not 
within the juriſdiction of the court, and may be decreed to 


make good engagements which ſhe has entered into reſpecting 


ſuch property, Norton v. Turvill, 2 P. Wms. 144. Bell v. 
Hyde, Pre. Ch. 328. Dubois v. Hole, 2 Vern, 613. but 
in ſuch cafe, the moſt the court can do, is to call forth her 
ſeparate property in the hands of her truſtees, and to direct 


the application of it; for the court cannot make a perſonal 


decree againſt a feme covert for the payment of a debt, Hulme 
v. Tenant, 1 Bro. Ch. Rep. 16. Standford v. . 2 
19 05 68. 


* 


In ſome modern caſes it has, however, been held, that at 


law the wife living ſeparate from her huſband by articles of ſe- 
paration, and having a ſeparate maintenance ſecured to her by 


deed, is, in reſpect thereof to be conſidered as a feme ſole, 
and, as ſuch, may be ſued without her huſband, Lady Lanes 
borough's caſe, B. R. H. 23 G. 3. Barwell v. Brooks. B. R. 


H. 24 G. 3. Corbett v. Poelnitz, 1 Term. Rep. 5. It 
might be conſtrued a want of that reſpect which is due to the 
high authority of thoſe who decided the above caſes, even to 
queſtion the principles upon whick they proceeded ; an impu- 


tation to which I ſhould ſeriouſly lament having ſubjected my- 
ſelf, by any obſervation i in the courſe of this work. It does ap- 


pear to me, however, to be material to obſerve, that neither 
of the above caſes (though they are ſuppoſed to furniſh 
at leaſt a general rule of law,) adverts to the adequa- 
cy of the ſeparate maintenance, nor to the circumſtances 
of the huſband at the time of ſecuring it. As to the adequa- 
cy of the maintenance, it ſeems to be a material conſi- 
deration ; for, if the wife ſhould, by the brutality or miſ- 

| conduct 
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conduct of "OR huſband, or by collufion, be induced to 
accept of a ſum not ſufficient to maintain her, the might, by 
ſuch acceptance, become chargeable to her pariſh : but the 


contracts of huſband and wife ſhall not affect third perſons, 
and the pariſh is intereſted in the huſband's maintaining his 
wife. The deciſions, however, are, that the huſband is diſ- 
charged of his liability, and that ſhe is as a feme fole ; if ſa, it 


will follow, that though a wife may gain a ſettlement, in right 
of her huſband, her huſband. may be diſcharged of his- 
legal liability to provide her with neceſſaries, if ſhe will | 


conſent to accept an allowance, though inſufficient for her 
ſupport. As to the circumſtance of the huſband's being in- 


debted, at the time of the ſeparation, it ſeems to be a points - 


of conſiderable importance; for unleſs. courts of law are: 
prepared to determine, that a man indebted may, to the pre- 
judice . of his creditors, make a ſettlement, on his wife, 
it maſt follow, that every ſettlement, or ſeparate maintenance, 


made by a huſband, in ſuch circumſtances, is liable to be ſet _ 


aſide by the claim of creditors; ſo that the maintenance, 
in reſpect to which the wife is, according to ſuch de- 
ciſions, made perſonally liable, may be taken away by the 
ſubſequent claim of her huſband's creditors. I am aware, 
that in the caſe of Stephens v. Olive, 2 Brown's Ch, 


Rep. 90. the creditors, of the huſband having inſtituted. 
a ſuit to ſet aſi de ſuch a ſettlement, the Maſter of the Rolls 
held, that the covenant- by the truſtees to indemnify 
the huſband againſt the wife's debts, was a valuable con- 


ſideration; and, therefore, that the ſettlement though made 
after the debt to the plaintiff was contracted, was good 
againſt him: and Lord Loughborough, in King v. Brew- 
er, Chelmsford Aſſizes, 1776, decided to the ſame ef- 
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fe. To this clauſe, therefore, in general, may be referr- 


_ ed the validity of the ſettlement againſt the claims of credi- 


tors; (1 ſay in general, for it has been ſaid, that even 
without ſuch. clauſe, the huſband is diſcharged from the 
debts of the wife, if he can ſhew that he allows her a ſeparate 
proviſion; and that the only material reaſon to introduce 
it is, that the huſband may be protected againſt the coſts 
which he may incur by being ſued for ſuch debts, Angier 


v. Angier, Gilb. Rep, 152.) But if the force and opration 


of this clauſe be as laid down in Stephens v. Olive, it would 
follow, that any agreement beween huſband and wife, ſecu- 
ring her a ſeparate maintenance, without ſuch clauſe, might 
be ſet aſide by creditors; unleſs it could be ſhewn, that 


the conduct of the huſband had been fo harſh and cruel, as to | 


afford the wife a ſufficient ground for a-ſentence of alimony 


in. the ſpiritual court, if the wife had ſued him in ſuch court 


under which circumſtances, it ſeems, a conrt of equity 
will ſuſtain a conveyance by the huſband of part of his eſtate, 
as a ſeparate maintenance for his wife, even agaiaſt the 
claims of creditors ; ſee Hobbs v. Hull, MSS. July 
1786, | 


(). Lord Hardwicke, in Peacock v. Monk, 2 Vez. 
191. ſeems to have thought, that this power of a feme co- 
vert over her ſeparate eſtate muſt be confined to ſuch part of 
it as was perſona] ; for that of her real eſtate ſhe could make 
no diſpoſition during her coverture, unleſs by fine, or unleſs 
ſhe had, before marriage, reſerved to herſelf ſach right by way 
of truſt, or of a power over an uſe; and doubted, whether 
a court of equity cauld carry into execution a bare agree- 
ment, to the prejudice of the heir at law. Upon which 


Lord 


_—_— 
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Lord Kenyon obſerves, in Doe v. Staple, 2 Term Reports, 
684. that what was then conſidered as a doubt, no longer 


remains ſo ;” for in Wright 2. Cadogan, 6 Brown's P. C. 


156, it was determined, * that a court of equity would 


compel the heir to make a ene to the party, in whoſe . 


favour ſuch an agreement was made.“ See Rippon v. Dawd- 


ing Ambler's Rep. 565. And in all thoſe caſes, in which a- 


ſeme covert has ſuch power, ſhe may exerciſe it without join- 
ing her truſtees, unleſs their joining is made neceſſary, Grig- 
by v. Cox, 1 Vez. 517. But if a power to diſpoſe of her 
ſeparate property by will, reſerved to her by agreement, be 
by her executed before marriage, the marriage being a revo- 
cation of her will, her diſpoſition of it cannot take effect, 
Hodſden v. Lloyd, 2 Bro. Ch. Rep. 534. But where a feme 
covert is empowered to make a writing, in nature of a will, a 
writing executed during the coverture will operate as ſuch, 


Cotter v. Layer. 2 P. Wms. 624. Oke v. Heath, 1 Vez. 


139. Duke of Marlborough v. Lord Godolphin, 2 Vez. 75. 
Southby v. Stonehouſe, 2 Vez. 612, The power of femes 
coverts, under ſome circumſtances, over their ſeparate pro- 
perty, is thought, however, to have received an additional 
extent by the leciſion of the court of Common Pleas, in 


Compton v. Collinſon, 1 Blackſtone's Term Reports, Caſes - 


in C. P. 334. by which it was held, that a wife having a 
copyhold eſtate to her ſeparate uſe, and living ſeparate 
nom her huſband, may ſurrender the fame without her 
huſband, the huſband having, upon the ſeparation, covenant- 
ed to join in all neceſſary conveyances of ſuch eſlates, and 
to ſuch uſes as ſhe ſhould appoint. The power, in this caſe, 
certainly does not in terms enable her to diſpoſe of the eſtate 
in any manner without her huſband ; but the huſband's cove- 

| _ nant 
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nant is; that he will give effect to her appointment by joining 
in the neceſſary conveyances, and the court conceived his 
joining in the ſurrender was ee N to ſupport his 
intereſt 1 in her eſtate. 


— 


(r) In the caſe. of Todd v. Stokes, the huſband appears 
to have allowed his wife a ſeparate maintenance; yet the 
court did not, in their deciſion, proceed upon that circum- 
ſtance, but upon the general reputation of the huſband and 
wife being ſeparated from which it might be inferred, that 


if that circumſtance had not made a part of the caſe, the other 
circumſtance ſingly would not have been ſufficient ta diſ-- 


charge the huſband. In the report of Todd v. Stokes, it is, 
noted, that Holt, Chief Juſtice, had, at Exeter Lent af. 
ſizes, io W. 3. in the cauſe between Longworthy v. Hock- 
more, (the authority of which is recognized in Thompſon 
v. Iervey, 4 Burr. 2177.) held, that if a huſband turn 
away his wife, and afterwards ſhe takes up meceſaries upon 


credit of a tradeſman, the huſband ſhall be liable to the 


tradeſman to pay for them. But if the wife elopes, though 
the tradefnan has no notice of the elopement, if he give. 
credit to the wife, the huſband is not liable. Upon which 
it may be remarked, that the wife might, in ſuch caſe, have 
become chargeable to her pariſh, her huſband being by ker 

elopement diſcharged even from his liability to ſupply her 


with negeſſaries; but it is obſervable, that the huſband, in 


ſuch caſe, is not diſcharged by his own act offtgreement, but 


by the wife 8 miſconduct; ; which is not the fact, where the diſ 


* 


charge is in conſequence of the huſband and wife agrecing to 


live ſ-r nate, in conſide eration of a ſeparate maintenance fecu- 
the wife. Where the huſband 1s diſcharged from liabili- 
his wife's dc ns, ia reſpect of her having a ſeparate main- 
2, it ſem, that it muſt be a proviſion proceeding 


CY 
I 2177. 
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ll, and not from a third prion, Tnompꝛion v. Her- 


— — ee 


— = -— — — * Nr a 
ͤ ͤ re Cn __bC 


— — IRE — 


ch. II. g. 6. OF EQUITY. 1 105 


,) This opinion ſeems to be recognized in Palmer v. Tre- 
vor, 1 Vern. 261. the court, in that caſe, holding, that 
pay ment to a wife of a legacy was not good payment, though 
the wife lived ſeparate from her huſband ; and in Roll's Ab. 343. 
pl. 8. it is expreſsly laid down, that if huſband and wife are 
divorced a menſa et thoro, and a legacy is left to her, the 
1 5 huſband may releaſe it, for ſuch divorce does not diſſolve 
the marriage. See alſo 2 Roll's Ab. 301. pl. 1 1. Stephens 
v. Totty, Cro. Eliz. 908. But in an anonymous caſe, 
9 Mod. 43. the huſband, though divorced a men? et thoro, 
and though the wife had alimony, was reſtrained by injuncti- 
on from ſelling a term which belonged to the wife. And in 
Newſome v. Bowyer, 3 P. Wms. 37. it was held, that the 
huſband being attainted of felony, 'and pardoned on condition 
of tranſportation, and the wife becoming afterwards intitled 
to ſome perſonal'eſtate, as orphan to a freeman of London, 
that it belonged to her, as a feme ſole. As to the intereſt 
veſted in the huſband by the marriage, in the wife's real and 
perſonal eſtates, ſee 1 Inſt. 299, b. 300. a. 351, 352, 353. 
note (1). IE $ ©c1U0n. | 
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310 TION VII, 


NOT HER impediment of aſſent is igno- 
rance and error, either in fact or in law (t). 


A 


1 b ö 
Belli et pa- And if the miſtake be diſcovered, before any 


ſtep is taken towards performance, it is but juſt 
| 1 that 


| (7) There certainly are caſes, in which the ignorance 
of any particular fact will be a ground of relief, even at law, 
Doctor and Studient, Dia. 2. c. 479. As where money is 
paid by miſtake, Buller's Ni. Pri. 131. 4to ed. unleſs it be 
paid into court under a rule of court, Malcolm v. Fullarton, 
2 Term Rep. 648. But it mutt not be underſtood, that eve- 
ry kind of miſtake is relievable in equity ; for though equity 
will relieve againſt a plain miſtake or miſapprehenſion, as in 
| Luxford's caſe, cited in Gee v. Spencer, 1 Vern. 32. 
18 Vin. Ab. 370. Milmay v. Hungerford, 2 Vern 243, Bing- 
ham v. Fingham,, i Vez. 125. Cocking v. Pratt, 1 Vez. 
400. or againſt ignorance of title, as in Tucker . Searle, 2 
Ch. Rep. 91. Turner v. Turner, 2 Ch. Rep. 81. Evans 
v. Llewellyn, 2 Brown's Ch. Rep. 150.: yet equity will 
not interpoſe, if the fact was, from its nature, doubtful, or, 
at the time of the agreement, equally unknown to both 
parties as in the caſe referred to by Lord Thurlow, in Mor- 
timer v. Gapper, 1 Brown's Rep. 158.” a contract for a 
piece of ground, which was to be incloſed for 2ol. and 
upon a bill for ſpecific performance, the defence was, that 
it was worth 20ol. and although the contract was to 
be performed in futuro, yet, neither party knowing the 
| value, 


Ch. II. 7. OF EQUITY. 


that he ſhould have liberty to, retract, at leaſt, 
by ſatisfying the other of the damage that he has 
ſuſtained by loſing the bargain. But if the con- 

8 EL £1 tract 


| 

value, the maſter of the Rolls decreed the performance.” 
Or, if there has been a long acquieſcence under the mi- 

| ſtake, and neither party aware of it, Nichols v. Leeſon, 
3 Atk. 573. Vaughan v. Thomas, 1 Bro. 556. Neither 
will equity avoid an agreement entered into. to prevent 

family diſputes, though founded on miſtake, Frank v Frank, 

1 Ch. Ca. 84.; nor an agreement entered into to ſave the ho- 
nour of the family, Stapleton v. Stapleton, 1 Atk. 1b.; nor 
vill equity decree a forfeiture after an agreement, in which, 
if there be apy miſtake, it was the miſtake of all the parties 


to it, Pullen v. Ready, 2 Atk. 592. Maldon v. Merril, 


2 Atk. 8. This doctrine is carried to a very conſiderable 
extent, in a caſe referred to in a note to Eaſt . Thornbury, 
3 P. Wms. 127. by which it ſeems to have been held, that a 
tenant who had paid an annuity charged on land with- 
out deducting the proportion of the taxes to which ſuch annui- 
ty was liable, and which the tenant had paid, could not recover 
back the ſame by a bill in equity. See Bingham v. Bingham, 
I Vez. 126. As to miſtakes in framing deeds, they will 
be conſidered, c. 3. f. 11.: it may, therefore, be ſuffici- 
ent, in this place, to obſerve, that they are relievable only in 
thoſe caſes, in which expreſs evidence can be adduced of the 
intention of the parties, Henkle v. Royal Exchange Aſſurance, 
1 Vez. 317. Langley v. Brown, 2 Atk. 203. ; for miſtakes 
ought never to be preſumed, if any conſtruction agreeable 
to reaſon can be found out, Pu. ſe v. Snaplin, 1 Atk. 415. 
| | As 


107 


9 


? 


* 
108 
3 I 


A TREATISE Bock 1. 


tract be wholly, or in part, performed, and no 


compenſation cab be given him, then it is ab- 
ſolutely binding, notwithſtanding the error (a). 
Yet this is not to be underſtood, where there 
proves to be an error in the thing or ſubje& 

| | for 


Az to latevt ambiguities, and how far parol 1 is 


admiſſible to explain them, ſee Lord Bacon' s Rules, R. 23. 
Fonnereau v. Pointz, 1 Bro. Ch. Rep. 472. and the caſes 
there cited. Dowſett v. Sweet, Amb. 175. Bradwin v. 


Farpur, Amb. 374. Stebbing v. Walkey, 2 Bro. Ch. Rep. 
85. and Spink v. Lewis, 3 Bro. Ch. Rep. 355. As to 


Ignorance of law, it may be laid down as a general propoſition, 
that it ſhall not affect agreements, nor excuſe from the legal 
conſequences of particular acts, even in courts of equity; 
as, if two ate bound to another, and the obligee releaſe 
the one, not ſuppoſing that he thereby diſcharged the other, 
yet, as ignorantia juris non excuſat, he could not be relieved 
thereupon in equity. Harman v. Camm, 4 Vin. Ab. 387. 
pl. 3. There is a dictum, however, in Landſdown v. Lanſ- 
down, Moſeley, 364. that this maxim of law, though it 
applies in criminal caſes, does not hold in civil caſes. But 1 
am not aware of any other caſe i in which this Kline has 


been taken. 


(u) Beverley v. Beverley, 2 Vernon, 131, ſeems to have 
been decided on this ground; for in that caſe, the releaſe 
obtained by the ſon was not only founded in miſtake, but was 
alſo frandulent ; yet, as it was the inducement to the ſon's 
marriage, the mother was held bound by it, Teaſdale v. Teaſ- 
dale, Sel. Ca. Ch. 59. S.P. but ſee Dyer v. Dyer, 2 Ch. 
Ca. 108. t | | 
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for which he bargained; for then the buſineſs 
is null in itſelf, by the general rules of contract- 
ing, inaſmuch as in all bargains, the matter 
about which . they are' concerned, and all the 
qualities of it, ought to be clearly underſtood, 
and without ſuch diſtin& knowledge, the par- 
ties cannot be ſuppoſed to yield a full conſent (x). 


® 
1 


(x) The writers upon natural law maintain, that an error 


about a thing, or about its quality, upon proſpect of which a 


man is induced to come to any Oy renders the agree- | 


ment or bargain void ; for in ſuch cafe, a man is not conceiv- 


ed to have agreed abſolutely, but upon ſuppoſal of the pre- 


ſence of ſuch a thing or quality, on which, as on a neceſſary 


condition, his conſent was founded, and therefore, the thing 
or quality not appearing, the conſent is underſtood to be 
null and in effectual, Puffendorff's Law of Nature and Na- 
tions, b.,1. c. 3. ſ. 12.; and the civil law ſeems, upon 
this principle, to have required the ſeller, in ſome caſes, 
to declare the defects of the things ſold, Dig. lib. 2 1. tit. 
1. I. 1. ſ. 1. Domat's Civil Law, book 1 tit. 2. ſ. 11. See 
Cicero de Officiis, lib. 3. c. 12, 13, 14. where this matter is 
very elaborately diſcuſſed. But the general rule of the com- 
mon law of England is caveat emptor, upon which rule it 
ſeems, that the vendor, without an expreſs warranty, mere- 
ly undertakes to make a good title to the vendee: to ſhew, 
that the goods delivered are ſuch as were contracted 
for, and that no deceit was practiſed to diſguiſe their 
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defects; and if proviſions, that they were wholeſome at the 
time of the delivery, 3 Bla. Com, 164, 165. If the war- 
ranty be expreſs, an action will lie upon it to recover dama- 

ges, unleſs the defect was apparent, and ſuch as a common 
purchaſer might have diſcovered at the time of the ſale, ibid. 
It may be proper, however, to obſerve, that it is not 
every affirmation on the part of the vendor, that will amount 
to a warranty; for though falſely affirming the goods to be 
his own, he being in poſſeſſion of them, when they were 
_ the s of another, will ſubje& the vendor to an action 
| upon the caſe, without charging him with knowingly having 
” ſo fallely affirmed, Croſſe v. Gardner, Carthew, 90. Medina 
v. "Stoughton, 1 Salk 210. yet if he affirm falſely of his right, 
when another has the poſſeſſion of the ſubject, an action 
. will not lie, Roſwell v. Vaughan, Cro. Jac. 196. ; neither 
will an action lie upon a mere affirmation, if the vendor 
knew not of the defect at the time of the ſale, 1 Comyns's 
777 E 4 Dig. 184. ; or that the quality of the thing was different from 
* 7 what he affirmed, Chandler v. Lopus, Cro. Jac. 4. nc 8. 


5. J. 8. p. 364. note (g). p. 371. note (5). 
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\ SECTION VIIL 


UC H more ought a miſtake to render a 

J pact or agreement invalid, where accom- 
panied with fraud and circumvention, if it were 
occaſioned by one of the parties, who, by that 


means, drew the other into the engagement; for 


then he is undoubtedly bound to make reſtitu- 
tion for the injury (y). Yet the rigour of the 


common law would admit no averment by a 
man 


(3) For this ſpecies of injury, an action upon the caſe for 
the deceit will lie at law, Buller's Ni. Pri. 30. and, in equi- 
ty, the fraud may be aſligned as a reaſon for not completing 
| ſuch contraQts as are executory, or for reſcinding ſuch as 
are executed, Preſton and Executors v. Waſey. Pre. Ch. 
76. Young v. Clark, Pre. Ch. 538. | Hick v. Phillips, Pre. 
Ch..575. Mr. Wentworth's caſe, 1 Freem. 302. Jervis 

v. Duke, 1 Vernon, 20. Whorewood v. Simpſon, 2 Vernon, 
186. Broderig, v. Broderic, i P. Wms. 239. Carr v. 
Carr, 1 P. Wms. 727. Lanſdown v. Lanſdown, Moſeley, 

364. Crull v. Dodſon, 5 Vin. Ab. 507, 508. Savage v. 
; Taylor, Forreſter, 236. Buxton v. Liſter, 3 Atk. 383. 
| Brereton v. Cooper, 2 Bro. P. C. 535. Shirley v. Stratton, 
_ N 175 A Fox v. Macreth, 2 Brown's Rep. 400. 
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Co. Litt. 


"> VS 


v. Inhabitants of Scammorden, 3 Term Rep. p. 474 3 and 


averments againſt the conſideration, but will alſo admit parol 
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man againſt his own deed (2), except in the 
king's caſe, who had favour ſhewn - to him, 


becauſe the public intereſt was bound up 
with 


(z) Though it may be true, as a general propoſition, that 


the common law will not allow of averments of matter dehors 


a deed, yet it is certainly not to be adopted as an univerſal 
propoſition z for there are numberleſs caſes, even at law, 
in Which the deed has been defeated by matter in pais ; as 
where the conſideration was uſurious, Buſh v. Buckingham, 
2 Ventris, 80.; or ſimoniacal; or for compounding a felo- 
ny, Jones's aſe; 1 Leon. 203. ; or for ſuppreſſing evidence 
on a criminal proſecution, Collins v. Blantern, 2 Wilſon, 
341+; or for the ſale of an office, Fitzgibbon, 45.; or mo- 
ney won at play, Pope v. St. Leger, 5 Mod. 3.; or the 


_ defendant may go into evidence, to ſhew the real conſidera- 


tion to have been greater than that ſtated in the deed, Rex. 


it is faid, that fraud or covin may be averred againft any 
act whatſoever, Jenk. 254. pl. 45. But, in general, relief 
againſt deeds obtained by fraud or covin is ſought in equity, 
vide ante, ſection 3. note (c). And equity will not only allow 


evidence, to ſhew that the deed is framed upon a miſcon- 
ception of the intention of the parties, Baker v. Paine, 1 
Vez. 456. Eden v. Earl of Bute, 7 Brown's P. C. 204. 
445. Jones v. Statham, 3 Atk. 388. Counteſs of Shel- 
burne v. Earl of Inchiquin, 1 Bro. Rep. 4338.; or that it 
varies from the heads or Ns ſee c. 3. ſ. 1 + SO 


OF EQUITY. 


But it is a conſtant rule in equity, 


Ch. II; 0 8. b 
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that where there is either ſuppreſſio veri, or 


ſuggeſtio falſi, the releaſe, or other deed ſhall 
be avoided (1). As if a man ſhould be inform- 
ed by J. S. that J. N. wanted to be a purcha- 
| fer, and the latter ſhould declare, that J. N. 
ſhould have a better penny worth than another 
perſon; and upon this, he ſhould article with 
J. S. for the ſale of it, when this purchaſe was, 
in reality, for a ſtranger; equity would not 
carry ſuch a contract into execution (a); though, 
without doubt, J. N. might have ſold it to 
]. S. the next day (2): and even a miſappre- 
henſion of the party has been held a ground 

. | for 


(1) Jarvis 
v. Duke, 

1 Vern 20. 
Broderick v. 
Broderick, 
1 P. Wms. 
240. 
Kirwan v. 
Blake, 

13 Vin. Ab. 
552. pl. 9. 


(2) Philips 
v. D. of 
Bucks, 

1 Vernon, 
227. 
Twining v. 


Morrice, 2 Brown's Rep, 326. 


(a) In the caſe of Lord Irnham v. Child, 1 Bro. Ch. 
Rep. 95. Lord Chancellor Thurlow is reported to have ſaid, 
that he ſhould be ſorry to lay it down, that a man treat- 


ing with a third perſon in truſt for a ſecond, whom he had 


refuſed to deal with, could, therefore, ſet the contract aſide: 
no caſe has gone ſo far. Philips v. Duke of Bucks was upon 
a difference of price.” 
in Philips v. Duke of Bucks, was materially affected by the 
notion that the vendor was treating with a perſon whom 


he wiſhed to ſerve ; but ſtill it ſeems, that tlie principle up- 


on which the court went, was, that there had not beer? that 
good faith and open —_— on the part of the plaintiff, 
which 


It. is certainly true, that the price, 


114 
(3) Gee v. 
Spencer, 


1 Vern. 32. 
Mildmay v. 


Hunger- 
ford, 2 
Vern. 243. 


0 Bath 


and Monta- 


gue's caſe, 
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for this purpoſe (3). But it is not every ſurpriſe 
that will cn a deed duly made ; nor 1s it fitt- 
ing ; for 
and it would be impoſſible to fix what was 


meant by ſurpriſe; for a man may be ſaid to be 
ſarpriſed in every action, which is not done 


with ſo much diſcretion as it ought to be. But 
the ſurpriſe here intended, mult be accompa- 
med with fraud and circumvention, and then 
it muſt be proved; for fraud is a thing odi- 
ous in law (4), and never to be preſumed (5). 

And 


3 Ch, Ca. $5. Grounds and Rudiments of law and equity, 123. 


which was requiſite to ſuſtain his claim to the extraordinary 
interference of the court. And the caſe of Eyre v. Popham, 
ſtated by Mr. Brown, in a note to his report of the above 


caſe of Lord Irnham v. Child, ſeems to have proceeded on 


the ſame principle. 


(5) In Cheſterfield v. Janſſen, 2 Vez. 155. Lord Hard- 


plaineſt caſe : zdly, Fraud may be apparent, from the intrin- 
fic value and ſubject of the bargain itſelf, ſuch as no man in 


his ſenſes, and not under deluſion, would make on the one 


hand, and as no honeſt or fair man would accept on the other; 


which are inequitable and unconſcionable bargains, and 
ol ſuch, even the common law has taken notice: a third is 


that which may be preſumed, from the circumſtances and 


condition 


it would occaſion great uncertainty, 


— 


wicke enumerates four ſpecies of fraud; 1ſt, Fraud ariſ- 
ing from facts and circumſtances of impoſition, which is the 


Ch, 11.58. OF, EQUITY. 


And if the fraud proceed altogether from a ſtran- 


ger, we are left to our remedy againſt him (c); 
and it is to be looked upon, as to the parties, 


as a miſtake or error only, and to be governed 


by the rules before laid down. 


„ of the parties contracting; and this goes father 


chan the rule of law; which is, that fraud muſt be proved, 
not preſumed : but it is wiſely eſtabliſhed in this court, to 


prevent taking ſurreptitious advantage of the weakneſs or ne- 


ceſſity of another, which, knowingly to do, is equally againſt 
conſcience, as to take advantage of his ignorance: a fourth 
kind of fraud, his Lordſhip obſerves, may be collected or 
enforced, in the conſideration of a court of equity, from 
the nature and circumſtances of the tranſaction, as being 
an impoſition, and deceit on the other perſons, not _ to 
the fraudulent agreement. 


(c) In ſuch caſe, an action may be maintained at law, ſor 
the damage which the party has ſuſtained by the miſrepreſen- 
tation or deceit, Paſley v. Freeman, 3 Term Rep. 51. 
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SECTION IX. 


Ur further; in all contracts purely charge- 


able (1) if there appear to be an inequali- 
ty, although there was no deceit, and all the 


81. f. 8.9. faults of the thing were expoſed, yet, if the 


damage be conſiderable, the bargain ought to 


be made void. And this eſtimate of the damage 
is to be taken either froin the exorbitance of 


the price (a), o or the poverty of the party in- 
| Jured 


(d) 1 have not been able to find a ſingle caſe, in which it 
has been held, that mere inadequacy of price is a ground for 


the court to annul an agreement, though executory, if the 


ſame appear to have been fairly entered into, and underſtood 
by the parties, and capable of being ſpeciſically performed; 


ſtill lefs does it appear to have been conſidered as a ground for 


reſcinding an ageement actually executed. In the caſe of Keen 
v. Stukeley, Gilb. Rep. 155. the court expreſsly held, that the 
exorbitancy of the price was not ſufficient to diſcharge the 
defendant from the performance of his contract: the decree 
for a ſpecific performance was, indeed, afterwards reverſed, 
but not upon the ground of inadequacy pf conſideration, but 
becauſe the plaintiff rg made at; title by the time 
ſtipulated, 2 Bro. P. 396. In Wills v. Terne- 


gan, 2 Atk. 251. Lord Hardwicke held, that “ it is not 
ſufficjent 


} 8 ” 


Ch. II. 5. 9. or EQUITY. 
jured (e); for no man ſhould be a gainer * 


another's loſs; but a ſmall damage, even in | 


the 


ſufficient to ſet aſide an agreement in equity, to ſuggeſt weak- 
. neſs and indiſcretion in one of the parties who has engag- 


ed in it; for, ſuppoſing it to be, in fact, a very hard and 
unconſcionable bargain, if a perſon will enter into it with his 
eyes open, equity will not relieve him upon this footing, 
unleſs he can ſhew fraud.” See alſo Floyer v. Sherrard, Am- 
bler's Rep. p. 18. In Gwynne v. Heaton, 1 Bro. Ch. Rep. 
9. Lord Thurlow obſerves, that © to ſet aſide a conveyance, 
there muſt be an inequality ſo ſtrong, groſs, and manifeſt, 
that it muſt be impoſhble to ſtate it to a man of common 
ſenſe, without producing an exclamation at the inequality 
of it.” And in Spratley v. Griffith, 2 Brown's Ch. Rep. 179. 
in a note to Heathcote v. Paignon, the Chief Baron aſſign- 
ed, as a ground for the decree, that there was * no caſe, in 
which mere inadequacy of price, independent of other circum- 
ſtances, had been held ſufficient to ſet aſide a contract.“ See 
alſo ſtephens v. Bateman, 1 Bro. Ch. Rep. 22. Henley 


v. Acton, 2 Bro. Ch. R. 17. In addition to this con- 


currence of authority, a very ſtrong argument in ſupport 
of the rule may be drawn from thoſe caſes, in which loſing 


bargains have been actually eſtabliſhed and decreed, City of 


London v. Richmond, et al. 2 Vern, 423. Wood v. Fenwick, 
1 Eq. Ca. Ab. 170. Nichols v. Gould, 2 Vez. 422. and 
the caſe referred to by Lord Chancellor Thurlow, in Morti- 


mer v. Capper, 1 Bro. Ch. Rep. 158. See alſo Domat's 


Civil Law, b. 1. tit. 2. f. 3. 


(e) But though courts of equity will not relieve againſt agree» 
ments, merely on the ground of the conſideration being 
inadcequate; 
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the law of nature, is not ſufficient to break off a 
bargain, for the benefit of traffic, and the caſe 


(2) Domat's of the magiſtrate (2). 


Civ. Law, 
b. 1. tit. 2. f. 9. note (d). 


inadequate; yet, if there be“ ſuch inadequacy, as to ſhew 

that the perſon did. not underſtand the bargain he made, 

or was ſo oppreſſed, that he was glad to make it, knowing 

its inadequacy, it will ſhew a command over him which 

may amount to a fraud.” P. Lord Thurlow, Heathcote v. 

Paignon, 2 Bro. Ch. Rep. 175. and ſuch appears to be 

the nature of the third ſpecies of fraud enumerated by Lord 

Hardwicke, in Cheſterfield v. Janſſen, 2 Vez. 155 and 

upon which the court ſeems to have proceeded, in Clarkſon 

vi. Hanway, 2 P. Wms. 203. Herne v. Meers, as ſtated 

- in Mr. Brown's note, 2d vol. Ch. Rep. 176, 177. Gartſide 
v. Iſherwood, 1 Bro. Ch. Rep. 558. 


* | — 


SECTION x. 


HE civil law fixed this at half the value 

of the higheſt price the thing was really 

worth (7), to the ſold at the time of the con- 
tract 


(Ibis rule of the civil law ſeems, however, to have 
been confined to immoveables, Domat's Civil Law, b. x. 


/ 15 : ; tit. 


* 


| Ch. II. 5 10. OF EQUITY, 

tract (1); and ſome have wiſhed the law ſo 
in England (2). But although the court of 
Chancery have no fixed rule, how many years 
purchaſe is a reaſonable price of lands, becauſe 


the iniquity of the bargain does not depend up- 
on the price (g); for what may be a reaſonable 


price in one caſe, may be unreaſonable in ano- 


ther; yet it is a conſtant rule, that where the 
bargain is plainly iniquitous, and it is againſt 
conſcience to inſiſt upon it, as forty years pur- 

_ 
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(1) Cod. 

lib. 4. - 
tit. 44. 
1. 2. 8. 
(2) Nott. v. 
Hill, 2 Ch 
Ca. 120. 


lt. + 9. 5 The ſame writer aſſigns a reaſon for 
the rule being ſo applied; that though the principal engage- 
- 


ment which the buyer is under to the ſeller, is that of hu- 
manity, and the law of nature, which obliges him not to 
take advantage of the neceſſitous condition of the ſeller, to 
buy the thing at too low a price; yet, becauſe of the diſſicul- 
ties of fixing the juſt price of things, and of the inconvenien- 
ces, which would be too many, and too great, if all ſales 
were annulled, in which the things were not ſold at their juſt 
value, the laws connive at the injuſtice of buyers, with reſpect 
to the price of ſales, except in the ſale of lands, where the 
price given for them is leſs than the half af their juſt value.“ 


B. 1. tit. 2 ſ. 3. 


(g) That mere inadequacy of price is not a ſufficient 


ground to annul a contract, by this paſſage 1 is admitted; and 
the reaſon very correctly aſſigned. | 
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chaſe for lands, or an extravagant price for ſtock, 


as was given in the South-Sea year; equity 


cannot ſupport it, for that would be to decree 


1 _ (b). 80 a My of an equity of redemp- 


tion 


(5) The caſes referred to by our author are, Keen wv, 
Stukeley, before cited, and Cudd v. Rutter, 1'P, Wms. 


570. Capper d. Harris, Bunb. 135. but neither of theſe 


appear appoſite to his purpoſe; for the reverſal of the decree 
by the Houſe of Lords, in Keen v. Stukeley, was upon a 
ground diſtin& from the queſtion of fraud; and in Cudd v. 
Rutter, and in Capper v. Harris, the reaſon aſſigned, why the 
court ought not to interpoſe, was, that it was a caſe more 
proper for an action for damages, with which, if the plaintiff 
pleaſed, he might purchaſe ſtock, than for a decree for a 

ſpecific performance, which might, from the nature of ſtock, 
be beneficial to the plaintiff one day, and prejudicial the next : 
ſee 5 Vin. Ab. 540. where the caſe is much more fully 
ſtated than in Peere Williams : ſee alſo Dorifon v. Weſt- 
brook, 5 Vin. Ab. 540. pl. 22. It may, however, be proper 
to obſerve, that in Thomſon v. Harcourt, 2 Bro. P. C. 415. 


and Gardner v. Pullen, 2 Vern. 394. where ſuch a contract 


was decreed ;. the party who had undertaken to transfer the 
ſock was plaintiff, ſeeking relief againſt a penalty, in which 


he had bound himſelf for performance of his contract, and that 
a performance of it was the only ground upon which equity 


could relieve him. It is, however, certainly true, that courts 
of equity having © a diſcretionary power to carry contracts into 


execution, if it appears they are unfairly obtained, though ' 


not 


Ch. II fit. ox EQUITY. 

tion has been ſet aſide, the court being ſatisfied, 
upon the proofs, that the value of the land was 
much greater than to make a ſatisfaction for 
the debts for which it was given (3) 


not to ſuch a degree as to ſet them aſide, will not decree 
a performance, but will leave the plaintiff to his remgdy at 
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(3) Kirwan 
v. Blake, 
13 Vin. Ab. 
53 So 


law.” Savage v. Taylor, Forreſter, 236. Young v. Clark, 


Pre. Ch. 538. Barnardiſton, v. Lingood, Barnard Ch. 
Rep. 341. Vaughan v. Thomas, 1 Bro. Ch. Rep. 556. 
See alſo Buxton v. Lifter, 3 Atk. 383. 


i 


Ur chis rule ſeems to extend chiefly to ſ uch 


for, in other caſes, there is no reaſon; but as 
a beneficial bargain will be decreed in equity, 
ſo, if it happens to be a loſing bargain, it ought 
to be equally decreed (1). As, if a man take 
a leaſe of water- works, in order to let it out in 
ſhares, and make a profit of it, the aſſignee, in 

; truſt 


things as have ſome ſtated and ſettled price, 


(1) City of 
$07 v. 
Richmond 
and othera, 
2 Vern. 23 
Wood v. 
Fenwick, 


I Eq. Ca. Ab. 170. Nicholls v. Gould, 2 Vez. 422. 


\ 
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truſt for thoſe who bought ſhares, ſhall be com- 
- pelled to pay the reſerved rent, though it be 
above double the value of what it proves to be 
worth; for the contract is to be judged of as 
matters ſtood when it took effeck- And ſo ha- 
zardous bargains, to be paid double or treble 
the value of what is at preſent advanced, after 
the death of the tenant for life, but if ſuch 
tenant for life outlives the perſon to whom the 
money is lent, then the whole to be loſt; are 


(2) Cheſ- not to be ſet aſide without circumſtances (2); 
— for there may be nothing ill in thoſe bargains, 
Baer 339 the price, at the time, being the full value (3). 


8 * And what after happens, as the death of the par- | 


Smally. ty, upon whoſe death the eſtate was to fall, or 


Fitzwilli- 


8 Pre, the money to be paid, cannot make any diffe- 
102. 

ay. TENCE ©. | . 
PRE 2 
—_ 280. DIS 
White v. Nutt, . P. Wms. 61. Ex parte Manning, 2 P. Wms. 410. Mortimer . 


Capper, 1 Brown's Ch. R. 156, and Baldwin v. TO there cited. Henley v. 
Acton, 2 Brown's Ch. Rep, x7. | 


* 


(i) The caſe of Pope v. Roots, 7 Brown's Parl. Ca. 184. is 
certainly irfeconcileable with the principle of the caſes referred 
to in the margin: it is, however, a ſingle caſe ; (unleſs the 
dictum in Stent v. Bailis can be relied upon, 2 P. Wms. 220.) 
and its authority appears to have been fully conſidered in the ſub- 
ſequent caſe of Mortimer v. Capper.— James v. Owen, E. T. 
1733. MSS. appears to have proceeded upon a different ground; 


the . had agreed to preſent the defendant to the 
court 


Ch 5 1s. 0 EQUITY. 


court of aldermen, ind to reſign the place of printer to the 
city of London in his favour, to which place certain fees and 


profits were then annexed, but which the court of aldermen 


intimated their intention to reduce; and, upon that ground, 
the defendant refuſed to perform his agreement. The court 
thought, that the object of the agreement being the then 
profits, which were not purely contingent, and the plaintiff 
not having actually ſurrendered, that the performance of the 


agreement, ought not to be decreed. In Jackſon v Lever, 


MSS. E. T. 1792, Ch. which was decided on another 
point, this ſubject was very much and ably diſcuſſed ; the 
argument principally relied on by the plaintiff's counſel 
was, that if the contract was good in its creation, nothing 


ſuhſequent ought to be allowed to affect it. The caſe of 
Carter v, Carter, Forreſter, 271. was referred to, as 


particularly mer of this rule, 


SECTION XII. 


UT an unconſcionable bargain, as a pur- 
chaſe or ſecurity got from an heir in his 
father's lifetime, is now uſually avoided in equi- 
ty; for he would juſtly forfeit the charaQerofan 
honeſt man, who ſhould endeavour to make an 
ee 
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| es of this eaſy age (&), ind enrich him. 
ſelf at the coſt of thoſe, who either could not 
foreſee, or do not rightly apprehend, the loſs ; 


and | 


(2) The rule upon which courts of equity in theſe caſes 
proceed, is not merely in reſpe& of the age of the heir 
contracting, Oſmond v. Fitzroy, 3 P. Wms. 131. In Wiſe- 
man v. Beake, Mr. Wiſeman was nearly 40 years of age, 
and a Proctor in the Commons; in Curwyn v. Milner, the 


heir was about 27 years of age; and in Gwynne v. Heaton, 


the plaintiff was 23 years of age; which, though not an 
advanced age, is beyond that which the law recognizes as 


the age of diſcretion, But the real object which the rule 


propoſes is, to reſtrain the anticipation of expectancies, 
which muſt, from its very nature, furniſh to deſigning men 
an opportunity to practiſe upon the inexperience or paſſions 
of a diſhpated man. And this being the object of the rule, 
its operation is not confined to heirs, but extends to all 
perſons, the preſſure of whoſe wants may be conſidered as 


obſtructing the exerciſe of that judgment, which might other- 


wiſe regulate their dealings, Smith v. Burrows, 2 Vern. 346. 
Proof v. Hines, Forreſter, 111. Brooks v. Gally, 2 Atk. 


34. And it is upon this principle, as alſo upon that of 


public policy, that ſeamen dealing for their prize-money 
or wages, are conſidered intitled to as much favour and 
protection in equity as young heirs, they being, as Sir Thomas 
Clarke obſerves, a © race of men looſe and unthinking, who 
will almoſt for nothing part, with what. they have acquired 
perhaps with their blood,” How v. Weldon, 2 Vez. 516. 


Baldwin v. Rochford, 1 Wilſon, 229. jel v. Rochfordy 
2 Vez. 281. | | 
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and ſo, in the Roman law, the lending money 
to heirsintheir father's lifetime was prohibitedex- 
preſsly (). And although the money would have 
been loſt, if the heir had died before the father, 
yet it being an unrighteous bargain in the begin- 
ning, for it is not likely he would have made it, 
but in expectation of an unreaſonable advan- 
tage, it cannot be helped by matter ex poſt 
facto (1). And no difference, whether it was 
for money lent, or wares taken up to ſell again, 
as improvident heirs are uſed to do (2). But the 
difference ſeems to be, if the heir has no main- 
| | cdeenance 


Pitt, 2 Vern. 14. Wiſewan v. Beake, 2 Vern. 121.  Twiſleton v. Griffith, 1 P. 
Wms. 310. Curwyn v. Milner, cited in a note to Cole v. Gibbons, 3 P. wms. 293. 
Lord Cheſterfield v. Jauſſen, 2 Vez. 125. Barnardiſton v. Ling wood. Barnardiſton; 
341. Gwynne v. Heaton, 1 Brown's Ch. Rep. 1. (2} Waller v. Dolt, 1 Ch. Ca. 
276. Bill v. Price, 1 Ve.n. 467. Lamplugh v. Smith, 2 Vern. 77. Whitley v. Price, 
2 Vern. 78. Barker v. Vanſommes, 1 Bro. Ch. Rep. 149. Williams, 


H, 07909 MSS. 


% 


(!) By th the Macedonian Dice: ſo called FIR the name 
of the uſurer who gave occaſion. to it, * all obligations of 
ſons living under the paternal juriſdiction, contracted by, the 
loan of money, were declared null, without any diſtinction. 
But if any creditor had lent money for a cauſe which was juſt 
and reaſonable, and ſufficient to ſupport the equity of the 
obligation, it was, by a favourable interpretation of the de- 
eree of the ſenate, to be excepted from the general prohibition, 
according to the quality of the uſe to which the ſon put 
the money which he had borrowed,” Domat's Civ. L. b. 
1. tit. 6. f. 4. 
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(1) Note 
v. Hill, 

2 Ch. Ca. 
120, 

1 Vern, 
167. 271. 

2 Vern. 27. 
Berney v. 
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(z) Nott 
v. Hill, 
A Ch. Ca. 
120. 
Twiſleton 
v. Griffith, 
1 P. W ms. 
30. 
Baugh v. 
Price, 
1 Wilſon, 
320. 
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tenance from the father, but was turned out 
upon unreaſonable diſpleaſure ; there perhaps, 


| the bargain, if not exceſſively beyond the pro- 


portion of ſuch aſſurances, ſhall ſtand (n), be- 
cauſe it is not to ſupply the luxury and prodi- 
gality of the heir, but to keep him from ſtar- 
ving. Yet, it muſt be confeſſed, that in former 


times Chancery did not interpoſe | in theſe caſes 


(3); but the reaſon was, becauſe there was 
another court that then did, and this was the 
Star Chamber, which could not only relieve. 
the plaintiff, but puniſh the defendant (n). And 

| although 


(n) In Gwynne v. Heaton, Lord Thurlow was of opini- 
on, that the circumſtance of the heir not being provided 
for by the father was intitled to no weight whatever ; nor 
have I found any caſe, in which ſuch difference has been 
proceeded upon by the court; and though it is ſtated, in 
Gilbert's Hiſtory of Chancery, p. 291. as a material cir- 
cumſtance, yet it ſeems to have been diſregarded in 
Nott v. Hill, Twiſleton v. Griffith, Baugh *. : ſee 


margin (3) 


| (a) Sir William Blackſtone obſerves, that * the juſt odium 
into which this tribunal had fallen, before its diſſolution, has 
been the occaſion that few memorials have reached us of its 
nature, juriſdiction, and practice, except ſuch as, on account 
of their enormous oppreſſion, are recorded in the hiſtories 
' . 4 of 


es is; or EQUITY. | 127 


although that court was aboliſhed, for the aboſs | 
that was made of its power (4), yet there are 1 
many caſes, in which we find the want of ſuch 

a juriſdition. For a man may now practiſe a 
notorious cheat, and pay the fine ſet upon him 
by law, which, perhaps, will be 20l. ar ſome 
| ſuch ſum, and count all the reſt as clear gains 
by his n * 


of the times.” It appears, however, that the juriſdiction of 
this court did not break in upon the juriſdiction of other 
courts, except in extraordinary caſes, 4 Inſt. 63. See alſo 
Reeve's Hiſtory of the Engliſh Law, 4th vol. p. 146. 


— 


(o) The action of deceit, in which the plaintiff may recover 
damages to the extent of the injury he has ſuſtained, ſeems 
to furniſh a very ſufficient ſubſtitute for the aboliſhed juriſdicti- 
on of the court of Star Chamber; and if further proviſions 
were neceſſary to prevent fraud, they appear to be ſupplied 
by the juriſdiction of our courts of equity, which will not 
allow the party practiſing a N in any way to derive 2 
benefrt from it. 


) | X | | - \ 
898 
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(1) Small 
v. Brackley, 
2vVern. Go2. 


| (2) Rich v. 


Sydenham, 
x Ch. Ca. 
202. 


— 
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ET us now examine more minutely the 
force of theſe fraudulent and unequal 
contracts; for it is certain, on the part of him 
who committed the fraud, they are irrevocable 


); and if he ſhould require a nullity of 


the contract, ſuch a demand, which is ſcanda- 
lous, ought not to be granted him (1). Nay, 
if ſuch a fraudulent perſon come as plaintiff into 
a court of equity, to have what was really and 
bona fide lent, he ſhall not have it, becauſe he 
has committed iniquity (2). But as to all others, 
a conveyance obtained by fraud is the ſame as if 
no conveyance had been made (9); and there- 

fore, | 


— 


(4) Tr is a maxim in equity, that * he who hath committ- 
ed iniquity ſhall not have equity,” Francis's Maxims, Max. 
2. But this muſt be underſtood, where ſuch perſon is 


plaintiff; for if he be defendant, the court will not interpoſe, 5 


unleſs he receive from the other party that to which equity 
intitles him. ; , ; lp 4 


1 


(2) Upon this principle, which implies the nullity of 


intention, Lord Thurlow appears to have proceeded in Hawes 
» Wyatt, 3 Bro. Rep. 1 56. in which he held, that a deed 
obtained by fraud was not a reyocation of a will. 


is impeached, merely as being unreaſonable. 
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fore, a contingent Dots abſolutely deſtroyed 
by ir, ſhall yet be ſet up in Chancery (3), as if 
it were ſtill ſubſiſting, and nothing had been 
done. And there are other covenants, which 
way be avoided only by one fide, as between a 
minor and one of full age (4) ; nor is this ine- 
quality of the condition of the contractions 
unjuſt, for every one ought to know the ſtate of 
him with whom he treats. Vet thoſe who are 
not by nature incapable of contracting, but 
prohibited by ſome poſitive law, although they 
cannot legally be forced to ſtand to their engage- 


EQUITY. 


ments, yet, if they do perform them, they can- 


not afterwards be relieved (7) ; for there is a na- 
tural 


(r) In Cole v. Gibbons, 3 P. . 294. Lord Talbot 
ſeems to recognize this rule, where the original contract 


See alſo 
Woodman v. Skute, Pre. Ch. 266. But in Boſanquet v. 
Daſhwood, Forreſter, 38. he ſays, the court would decree 
money overpaid on an uſurious contract to be accounted for, 
notwithſtandiog the agreement of the oppreſſed party to allow 
ſuch payment. In this caſe, however he obſerved, that the 
ſecurities were not delivered up, and he would not ſay what 
he would have done, if they had been; and upon this circum- 
ſtance, the court, perhaps, relied, in Smith v. Bunning, 2 Vern. 
392. in which caſe, r not only the — brocage bond was de- 
K 


creed 


\ 


* 


(3E le- 
field = ; 
Englefield, 
1 Vern. 5 
Herne 5 5 
Herne, = 
Barnardiſ- 
tou, 433. 
(4) Smith 
v Bowin, 

1 Mod, 25. 
Holtv. Cla- 
rencieux, 
Stra. 937. 
Clayton v. 


Aſhdown, 


9 Vin. Ab. 


293+ 
See alſo 
1 Roil's Ab. 


739. (D.) 


1 
| 
1 
| 
| 
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tural obligation, fo far as they are not naturally 
unjuſt ; as in the Roman law, if a ſon, under 

power of his father, pays what he has borrow- 

ed, to which, though of age, he was not oblig- 

(s)rx Sen ed (5); and in catching bargains of young heirs, 


ar's Civil 1 
2265 in our law, always where they are ſet aſide 
4.3. for fraud, plaintiff muſt do equity to defendant, 
(5) Waller by paying what was really lent (6). 
1 . Ca. 276. Bill v. 8 1 Vern. 467. Barker v. Vanſommer, 1 Bro. Ch. 
Rep. 149, Francis s Maxims, Max. 3, | 


| creed to be delivered up, but alſo a gratuity of 50 guineas to be 
. refunded. See c. 4. f. 4. Lord Hard wicke, in Cheſterfield v. 
| Janfſen, 2 Vez. 125. 1 Atk. 354. has brought together and 
claſſed all the caſes upon the ſubje& of confirmation, and 
the reſult ſeems to be, that if the original contract be ille- 
gal, as uſurious, no ſubſequent agreement or confirmation 
by the party can give it validity. But if it be merely againſt 
> conſcience, then, if the party, being fully informed of all the 
circumſtances of it, and of the objections to it, voluntarily 
comes to a new agreement, he thereby bars himſelf of that 
| . N relief, which he might otherwiſe have had in equity; not ſo, 
. if the confirmation be a continuance of the original fraud 
or impoſition ; as in Earl of Ardglaſs v. Muſchamp, 
1 Vern. 75. 237. Nott v. Hill, 1 Vern, 167. Berny v. 
Pitt, 2 Vern. 14. Twifleton v Griffith, 1 P. Wms. 310. 
er v. Milner, 3 P. Wms. 293. 19th June 1731, note 
). Taylor v. Rochford, 2 Vez. 281. ene 
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"SECTION XIV. 

'LSO an obligation, that was at firſt inva- 
lid, may afterwards recover ſtrength, by 
the intervention of ſome new cauſe, fit to cre- 
ate a right (1); and for this a full agreement 
is ſufficient, though not expreſſed by any verbal 3 
ſigns, ſince others may do as well. So, at the 
common law, there was an implied as well as 
expreſs confirmation; as by acceptance of rent, 
or the like (2); which was founded on this rea- 
ſon, that the law will never intend a wrong, 
if the act, by any conſtruftion, may be made 
_ lawful (3). And he cannot receive the rent, 

or the like, under the contract, without a con- 


fir mation of it (4). But the acceptance of a 
Collateral 


— 


() As where the wife, after the death of her huſband, 
accepts rent, reſerved upon a leaſe by her and her huſband, 
that amounts to an agreement to the leaſe, 1 Comyns's 


13t 


(x) Stiles 


v. * 


(2) Pen- 


nant's caſe, 


3 Co. 65. 

Co. Litt. 
295. b. 

2 Comyns" 
Dig. 361. 


(3) Co. Litt. 


4% a. 


Dig. 573. (S. 3.) Goodright o. Strahan, Cowp. 201. q. - 


Drybutter d. Bartholeme w, 2 P. Wms. 127.3 or if the wife 


enter, and take the profits, that amounts to an agreement to | 


the eſtate, made to her during coverture, 3 Co. 26. a. 80 


if an infant, after his full age, continue in poſſeſſion 'of 
© 2 | lands, 


132 
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collateral thing, or by a ſtranger to the con- 


tract, cannot be ſupported by any intendment. 
Nor can an implied confirmation work ftronger 
than if it were expreſs; as to make good a 
void eſtate, or one not commenced, or in eſſe 
(z)- But in natural juſtice and equity, this is 
carried further than at law (2): and ther- 
fore, in Chancery, an agreement, though 

| | not 


lands, demiſed to him during his infancy, he thereby affirms 
the leaſe, and makes himſelf liable to the arrears of rent 


incurred during his infancy, 1 Roll's Ab. 731. (K.) 


(:) As if a leſſee, being an infant, take a new leafe, to 
commence at a future day, this ſhall not be a ſurrender of 


the old leaſe, though the new leafe was to commence at full 
age, and he then entered and claimed by this new leaſe, 1 


Roll's Ab 728. (B:) 2. Lloyd v. CE. Car. 592, 
Sir W. Jones, 405. 


(a) If an obligation be void at law, no new agreement | 
can make it better; the original corruption will infe it 
throughout. But as bargains that are not cognizable at law, 


are properly the ſubject of conſideration in equity, new agree? 
ments and new terms may confirm what might otherwiſe 
3 admit a queſtion, as to their fairneſs, —P. Lord Hardwicke, 
Cheſterfield v. Janſſen, 1 Atk. 354. See Shirley v. Martin, 


14th. Nov. 1779. in which caſe the court of Exchequer 
was of opinion, that contracts avoided on reaſens of public 
inconvenience, would ngt admit of * confirmation 


by the party. 
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not binding againſt an infant, yet ſhall be de- 


creed ; the infant having received intereſt under 
it after he came of age (4). And ſo if he does 
not expreſsly ſignify his deſire to be relieved, 
when he has convenient means, it is to be pre- 
ſumed, that he is willing to abide by it (5); as 
where a leaſe was made by an infant, and ſtood 
unqueſtioned and the rent was received by a 
perſon under no diſability, for five years, this 
filence amounts to a confirmation; and, accord» 
ing to the civil law, the queſtion muſt not only 
be moved in five years, but decided in ten, - 


— 
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(4) Frank. 
lin v. 
Thorn ury, 
Vernon, 


132. 


(5) Cecil v, 
Earl of 
Saliſbury, 

2 Vernon, 
224. 

Smith v. 
Law, 


1 Atk. 489 
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| C H A P. III. 
Of the Want of Teſtimony of the Agent. 
s 2 ION 1. 


E are now come to our ſecond diviſion, 
which was the want of teſtimony of the 


aſſent. The uſual ſigns of conſent being words, 
we muſt inquire wit words will make a cove- 


nant to be performed in ſpecie. And here we 
may obſerve, that although a covenant is pro- 
perly of a thing future or paſt ; for if it be of 
matter in præſenti, it veſts an immediate pro- 


| perty, and amounts to a gift or grant, the na- 


(1) Plow. 
Com. 308. 
* | 


ture of which is to be executed immediately 
(1) : yet even at law, whenever the intention 
of the parties can be collected out of a deed, 


for the doing or not doing a thing, covenant 


will lie. For a covenant is but an obligatory 
agreement of the parties by deed; and any 
words, which ſhew the intent, are ſufficient for 


(2) 2 Com: this purpoſe (2). And therefore a covenant will 


Dig. 444. 

(A. 2.) 

F. N. B. 

„ 
Pio. Com. 


lie on a bond (3), or the reddendum in a leaſe; 
| for 


140. a. 1 Vez. 516. (3) Hill v. Carr, x Ch, Ca. 294, 
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for it proves an agreement (4). So whatſoe- (4) Ly | 


ver words amount to a grant, will make a leaſe Re 
les v. 


(5); for where there is ſubſtance, the law will Hooper, 
apply the words to the intent, though they ſound Ge Lit 
differently (6). And the reaſon of this was, % Pio. 
that chattels were of little value at the common Com. 140. 
law, when perſonal property was but ſmall, and | 
leaſes for above forty years (a) were not per- 
mitted (7). But for the paſſing the freehold % b. . 
and inheritance, there were always required | 
apt words, or words tantamount. Yet, although 
at the common law it is ſaid, that the law ſhould 
rule the intent, and not the intent the law, 
where there is a good conſideration, and no 
doubt of the intent, equity will relieve agamſt 
the rigour of the law, and make the conveyance 
valid (5). And this is * with the 
rule | 


(a) Lord Coke does not appear to have conſidered this 

a general law, but merely as the ancient law, for many re- 
ſpects; and Sir William Blackſtone, 2 Com. 142. obſerves, < 
that if this law ever exiſted, it was ſoon antiquated, Mr. 
Madox's Collection of ancient Inſtruments, referring to 
ſeveral leaſes for a longer term, of as early a _ as the my 

of Richard the Second. | 


(5) The maxim of law, veibe” intention debent inſervire, 
ſecures to all deeds, and other. inftruments, a conſtruQtion 
" „ the 
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rule of the civil "REF For there: no ſet form 


of words, or of writing, was required in con- 


- tracts 


the moſt favourable, - and as near the minds and apparent 


intent of the parties, as the law wit allow; and it does 
nat appear, from any caſe, that courts of equity have aſſum- 
ed to themſelves, in the conſtruction of deeds, &c. the right 


of giving to this maxim, in favour of the party's intent, 
a more extenſive or liberal operation. For * rules of pro- 
perty, rules of evidence, and rules of interpretation, in 


both courts, are, or ſhould be, exactly the ſame; both ought 


to adopt the beſt, or both muſt ceaſe to be courts of juſtice.” 
3 Bla. Com. 434. See Doe v. Laming, 2 Burr. 1108. 
In thoſe caſes, in which courts of equity have given to 


certain words a conſtruction, different from that which 


they have received in a court of law, the difference of con- 
ſtruction muſt be referred to a difference of the ſubject 
matter : which difference in the ſubje& matter would have 
occaſioned the ſame difference of conſtruction, even in the 


| fame court. See Fearne's Eſſay on Cont. Rem. 220. 4th | 
ed. where this ſubje is very elaborately conſidered. In 


the conſtruction of articles, or under certain circumſtances 
of deeds, with references to articles, courts of equity will 
make the expreſſion ſubſervient to the evident intention 


of the parties, either by controlling the ſtrict and ordina- 


ry ſenſe of the words, or by ſupplying neceſſary words. 
See notes to ſect. 2. and Kentiſh V. Newman, 17 Wms. 
234 So alſo, in caſes of truſts, Targus © Puget, 2 Vez. 


194. But if the agreement be executed, courts of equity 


are governed by the rules of conſtruction which prevail 


at law 3 the N of which i 1s particularly manifeſted i in 


Walker 
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tracts (8); but they were perfected by the bare 
aſſent of the parties. A fortiori, where the 
| contract 


{ 


Walker v. Hall, 2 Lev. 213. Coltman v9. Senhouſe, 2 
Lev. 225. Croſſing v. Scudamore, 2 Lev. 9. Oſman v. 
Sheafe, 3 Lev. 370. Sleigh v Metham, 1 Lutw. 782. 
Spalding v. Spalding, Cro Car. 185. See alſo Hewitt v. 
Ireland, 1 P. Wms. 426. Hebblethwaite v. Cartwright, For- 
reſt. 31. But though courts of law, in the conſtruction of 
deeds, & c. endeavour to effectuate the intent, by giving 
to the words the moſt liberal and favourable conſtruction, 
yet they require a ſtrict attention to thoſe forms and 


| ceremonies. which are preſcribed, as eſſential to the legal 


operation of certain' inſtruments; and where ſuch forms 
or ceremonies have been omitted, it becomes neceſſary, 
as already obſerved, ch. 1. ſ. 7. p. 34. to reſort to a court of 
equity, for the purpoſe of ſupplying the want of them. - It 
may, however, be proper to obſerve, that, in ſuch caſes, equi- 
ty does not relieve, by diſpenſing with the legal requiſites, but 
by decreeing that to be done, which, when done, renders the 
conveyance good at law. There certainly, however, are 
ſome inſtances, in which courts of equity ſeem to diſpenſe 
with legal requiſites; but, upon examination, it will be 
found, in moſt of ſuch inſtances, that they are peculiarly the 
| ſubject of equitable jariſdiction, and therefore immediate- 
ly liable to ſuch rules as equity preſcribes. Thus when it 
was ſolemnly decided, that a common recovery, ſuffered by 
the ceſtuy que truſt in tail in poſſeſſion under the truſtees, would 
be ſufficient to bar all equitable remainders depending on 
ſuch eſtate tail, n there was no legal tenant te the 


precipe z 


137, 
(8) Cod. 
lib. 2. tit 3. 
I. 175 
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contract is good at law, equity will carry it inte 
execution (c). And - ſo where there was no 

expreſs 


pracipez Lord Nottingham, C. ated the grounds of his 
decree'* to be natural juſtice, (which is the rule in Chancery,) 
and not the niceties in law; and that there was no ſuck 
thing as an eftate tail of a truſt, but that it is created by 
and ſubje& to the rules of the court,” North v. Way r 
Vern. 19. Boteler v. Allington, i Bro. Rep. 72. : and fo 
ſtrictly do courts of equity confine themſelves within the rea- 
ſon of this decree, that though, by the recovery of the eeftuy 
que truſt in tail, the equitable: remainders expectant thereon 
are barred, yet they do not allow any legal remainder to be 
affected by it, Robinſon v. Cumming, Forreſt. 164. 1 Atk. 
473. Salwin v. Thornton, Amb. 545. 699. Cruiſe on 
Recoveries, 241: nor will courts of equity ſupport a 
recovery by. the ceſtuy que truſt in tail, if there be an 
eſtate for life in another, prior to Tuch eſtate tail; becauſe, 
in ſuch caſe, if the legal eſtate had been conveyed and executed 
according to the truſt, ſuch recovery would not have been good 
at law, unleſs the tenant for life had joined in it— P. Lord Not- 
tingham, North v. Champernon, 2 Ch. Ca. 63. 78. in 
which caſe his Lordſhip laid it down, as a general rule, that 
any legal conveyance or aſſurance, by a ceſtuy que truſt, 
ſhould have the ſame effect and operation upon the truſt, 
as it would have had upon the legal eſtate in law, in caſe the 
truſtees. had executed their truſt ; as otherwiſd, truſtees, by 
refuſing, or not being capable to execute their truſt, might 
hinder the tenant in tail of the liberty to diſpoſe of his 
eſtate, and bar the remainders, which the law gives him, 
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expreſs covenant, concerning the value of the 
lands to be ſettled, but only the marriage arti- 
„„ 47 cles 


wo 


as incident to his eſtate 3 which would be manifeſtly inconve- 
dn ad tend 48 the introducing, ot . 


9 This 8 is too generally ſtated; for though 


equity will enforce the ſpecific performance of fair and 
reaſonable contracts, where the party wants the thing in 
ſpecie, and cannot have it in any other way; yet, if the breach 
of the contract can be, or was intended to be compenſated 
in damages, courts of equity will not interpoſe. See 
Errington v. Anneſſey, 2 Bro: Rep, 341. Cudd v. Rutter, 
1 P. Wms. 570. Capper v. Harris, Bunb. 135. ſee c. 1.1. 5. 
p. 28. n. and c. 3.1. 5. It is obſervable, that the legal validity 
of the contract makes a term in the propoſition ſtated by our 


author: but, upon the neceſhty of the contract being good 


at law, in order to entitle the party to a ſpeciſic performance 
in equity, a contrariety of opinion appears to have prevailed. 


In Cannel v. Buckle, 2 P. Wms. 243. Lord Macclesfield 


diſtinctly aſſerts, “ that it is not a true rule, that where an action 
cannot be brought at law, on an agreement for damages, chere 
| ſuit in equity will not lie for a ſpecific performance :” 


and the caſe of Cannel v. Buckle ſeems to bear out the 


obſeryation ; for clearly, the wife could not maintain an action 
at law againſt her huſband ; and yet equity did enforce perfor- 
mance of an agreement which the huſband had entered into in 


her favour. See alſo Acton v. Pearce, 2 Vern. 480. Cage 
v. Afton, 1 Lord Raym. 515. In Dr, Betteſworth v. 


Dean 


. x39 


* 


A TREATISE & &BookL 


tes recited them to be 5o0l. per ann. yet equi- 
ty decreed the deficiency to be mide up out of 


(9) — other lands (9). | 
5. Vin, Ab. p. 511, pl. 21. Benſon v, Bellaſis, 1 Vern, 16. 
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Dean and Chapter of St. Paul's, Sel. Ca. Ch. 67. 69. Lord 
Chief juſtice Raymond as diſtinctly affirms, that a ſpecific 
performance ſhall never be compelled, for the not doing of 
which the law would not give damages.” And Lord Hardwitke, 
in Dodſley v. Kinnerſley, Amb. 406. in ſupport of this 
rule, ſtates, that .it was the practice, before Lord Somers's 
time, as to agreements, to ſend the party to law); and if 
he recovered damages, then to entertain the ſuit.” See 
LAG 6 Marquis of Normandy v. Duke of Devonſhire, 2 Freem. 
17. Upon this difference of opinion, it would ill become 
me to do more than obſerve, that, as the caſe before Lord 
Macclesfield did, from its circumſtances, demand the inter- 
poſition of a court of equity; and as the ſame relief had been 
before given, in Cage v. Acton, by Lord Keeper Wright, 
the rule ſtated by Lord Chief Juſtice Raymond, however 
well founded as a general rule, muſt give way, where 
injuſtice would reſult from a ſtrict adherence to it. 


N 
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$SECTION II. 


ND although they formerly thought, that 


where there was a bond given to per- 15 5 
form any agreement, the obligor had his electi- i 
on, either to do the thing, or pay the money; | 


and that the obligee, having choſen his ſecurity, | | 
ought to be left to it: yet now they conſider = 
the penalty only as a collateral guard to the 1 
agreement, which ſtill remains the ſame, and 
unimpeached by the parties, providing a further 
remedy at law for the performance; and, there- 
fore, proper to be executed in this c court (d). So 


Nt 


(4) * Where a penalty is intended, merely to ſecure 
the enjoyment of a collateral object. the enjoyment of the 
object is conſidered as the principal intent of the deed, and 
the penalty only as acceſſional; and therefore only to 

| ſecure the damage really incurred,” P. L. Thurlow, C. 

Sloman v. Walter, 1 Bro. Rep. 418 And upon this conſtrue- 
tion of a penalty, courts of equity will interpoſe, to reſtrain 
proceedings at law to recover the penalty. But as courts 
of equity will interpoſe to reſtrain the recovery of the 

penalty, the principles of equal juſtice require, that they 
ſhould enforce the ſpecific performance of the a& agreed 
to be done, or reſtrain from the doing of that, which 
was ag.eed ſhould not be done. And upon this principle 

| N wherever 


5 

5 

| 

| 

[2 - 

v 

' 

: 

| 
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| 

? 

1 

ö 

ö 

j 

[ 
F. 
| 
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Cra and ſo i it has been oſten done (1). For it would 
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af the obligor dies before the day, yet the lands 


inuſt be ſettled according to the agreement; 


be 


Ab 18. 5 Nelſon's Rep. 3 


wherever the primary object of the agreement be the ſecu- 


ring of the ſpecific ſubject of the covenant, the party cove- 


nanting is not entitled to elect, whether he will perform 
his covenant, or pay the penalty. See Hobſon v. Trevor, - 
2 P. Wms. 191 Parks v. Wilſon, 10 Med. 517, Chilli- 
ner v. Chilliner, 2 Vez, 528. But if the covenant be to da, 

or not to do, ſome particular act, or doing it, or neglecting | 
todo it, to pay acertain ſum, by way of liquidated damages, 
courts of equity will not relieve againſt the payment of ſuch 
damages, Eaſt India Company v. Blake, Finch's Rep. 117. 
Ponſonby v. Adams, 6 Bro. P. C. 417. Rolfe v. Paterſon, 
6 Bro. P. C. 470. Lowe v. Peers, 4 Burr. 2228, See 
alſo Small v. Lord Fitzwilliam, Pre. Ch. 102. And as 


courts of equity will not relieve againſt ſtipulated damages, 


they will not, in general, interpoſe to enforce the perfor- 
mance of the covenant, or to reſtrain its violation. There- 
fore, where the leſſee covenanted not to plough certain 
lands, or if he did, to pay 20s. per acre per ann. the court 
refuſed to reſtrain the leſſee from ploughing, Woodward 
v. Gyles, 2 Vern. 119. But there are ſome circumſtances 
which will induce the court to interfere, though ſtipulated 


15 damages be reſerved ; as where the leſſee had eovenanted 


not to plough ancient meadow, or if he did, to pay an increaſe 


of rent; the court, upon his threatening to plough, appears 


to have granted an injunction, Webb v. Clarke, Sth May 
1782. See alſo Dulwick College v. Davis, M. 1787. 
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be hard, that the enlarging his ſecurity at 

law ſhould make him in a worſe condition in 

equity, than if he had taken none at all; nor 

can it ever be intended, that a bond, added 

only to enforce the performance, ſhould wea- 12 
ken the hen of the agreement (e). 3 7 | | 


le) It may be laid down as a general rule, that che agree- | = 
ment of the parties, if expreſs, onght not to be affected by | 
the taking of a collateral ſecurity, intended merely to ſecure = | 
the performance of ſuch agreement; but if the agreement 
be merely implied, as that the vendor ſhall have a lien on 
the eſtate till the purchaſe money be paid, (Chapman v. 
Tanner, 1 Vern. 267. Walker v. Preſwiek, 2 Vez. 622. | 
Pollexfen v. Moore, 3 Atk. 272.) the taking of a bond, 
or other ſecurity, for the purchaſe money, might-reaſonably 


lead to the concluſion, that the vendor truſted to ſuch ſecurity, | , 
and that the property of the eſtate was intended to be abſ - | 
lutely veſted in the vendee, Bond v. Kent, 2 Vern. 281. | | 
Fowell v. Heelis, Ambler, W Blackburn v. Gregſon, . | 


1 Bro. Rep. 420 
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| (1) Earl of 


'Warring- | 
ton v. Sir. J. 
Langham, 
Pre. Ch. 89. 
Boſville v. 
Brander, 

1 P. Wms. 
461. 

But ſee 
Legard v. 
Hodges, 
E. 1792. 
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SECTION Ts 


UT, regularly, the law never gives any 

other remedy, than what the party, has 
provided for himſelf, for this would be to 
alter the agreement of the parties (1); though, 
1a ſome caſes, it is otherwiſe. And the diver- 
ſities ſgem to be thus ſettled : 1ſt, Where there 
is no remedy at law at all, equity will 2 
grant one (7). As in caſe of a rent. ſeck, 
decree ſeiſin; or where the deeds, by which 
it is created, are loſt, and fo uncertain what 
kind of rent 1t was; for wherever there is a 
right, there ought, in equity, to be a remedy 


for it (g). But if a man comes to be remedileſs 


at 


(J) Courts of equity not ſuffering a right to be without 
a remedy, interpoſe in all caſes in which the right is clear, 
but, from the want of particular evidence, &c. unavailable 
at law. See Francis's Maxims, Max. 6. where the caſes, 
illuſtrative of this rule of equity, are * together, and 
very forcibly — 


(g) The caſes of rent, antecedent to the ſtatute of 
Anne, muſt be now laid aſide; for, whether it be rent- 
ſeck, or rent-ſervice, the leſſor may now diſtrain, or 
bring his action of debt: but ſtill there are caſes, in 

| which 


Cb. HII. 563. or "EQUITY. > 


at common law, by his own negligence, he 
ſhall not be relieved in equity. As if a man 


loſes his deed e unleſs he c can 'makei it L UPPER (a) berg 
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y Ney, 84. 


— 


which it is neceſſary for courts of equity to interpoſe 3 as 


where the premiſes are ſtated to be uncertain, Eaton College 


v. Beauchamp, 1 Ch. Ca. 121. Duke of Bridgewater . 
Edwards, 4 Bro. P. c. 1 39. ; or where the days on which 
the rent is payable are ſtated to be uncertain, Holder v. 
Chambury, 3 P. Wms. 256. ; or where there are n demeſue 


lands, on which to diſtrain, Duke of Leeds v. Powell, 1 Vez. 
170, 171.; or where the diſtreſs is obſtructed by fraud, 


Davy, v. Davy, 1 Ch. Ca. 147. ; or where no diſtreſs can 
be made, the ſubje& being of an incorporeal nature, as Where 


a rent is iſſuing out of tithes, Berkley v. Earl of Saliſbury. 


cited by Lord Thurlow, in Duke of Leeds v. Corporation of 


New Radnor, 2 Bro. Rep: 338. 518. The caſe of the Duke, 


of Leeds v. Corporation of New Radnor may, in its firſt 
impreſſion, be thought to have been relievable at law ; 
for though, for the purpoſe of making it the ſubje of 
equitable: juriſdiction, the bill alleged, that the lands in 
queſtion had undergone various alterations in their bounda- 
ries, yet the defendants, by their anſwer, denied, that 
any alteration whatever had taken place in ſuch particu- 
lar, and inſiſted that the plaintiff's remedy was at law z 
and Lord Kenyon, then Maſter of the Rolls, appears to have 
deen of ſuch opinion, but he retained. the bill fyr a year. Lord 
Thurlow, C. however, conceived the legal remedy to be 
doubtful, .and was of opinion, that the | defendants having 
admitted the plaintiff's right, and the bill having been re- 
tai ned, had done away the objection preſſed againſt the ju- 
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that it was once actually in his euſtody, and 
that he has been deprived of it by ſome caſu - 
aAlty or misfortune (Y. 80 if a man deſtroys 
his remedy to reſtrain, and cannot have debt 
for the arrears, it being due out of a freehold, 


he 


tion of the court. It may be material to 3 that his Lind: 
ſhip's opinion went upon the grounds of an admiſſion of the 
right, and the previous retaining of the bill. As to the 
admiſſion of the right, if it ſtood alone, that probably would- 
not be thought a ſufficient cirenmſtance to give to a court of 
equity cognizance of a" matter not properly within its juriſ- 
dition ; and with refpe@ to the bill having been retained for 
a year, the fame circumſtance occurred in Ryan w. Macmath, 
3 Bro. Rep. 15. notwitliſtanding which the fait was diſmiſſed 
for want of equity. See alſo Curtis v. Curtis, 2 Bro. Rep. | 
_ "white tis ark Ivy ben: Foe conſidered. oo | 


* 


e A 8,14 4 3 ww 4 4 
8 . 41511 3 


"(8 The b. bare allagation, dat u deed ve other Ae 
is loſt is certainly not ſufficient: to found: 4 right to relief in 
equity; for, as already ſhewn, e. 1: f. 3. p 13. where Telief 
is ſought on a deed, or other inftroment, nee! to be loft, 
att affidavit muſt be ßbed with the bill, Rating that the plaintiff” 
has not fuch deed in his poſſeſſion, Ne. ; and it is farther ne- 
c#flkry, that the plaintiff ſhould prove that ſach deed, &e. bad 


| orte exiſtence: but L am not aware that it is neceſſary for the 


phintiff'to ſhow that it was ever in his cuſtody, if it appears 
"Have exiſted, and to have been in the cuſtody of 99 27 


fon, under whom he derived his tile. 


is E-= 7 4181 
+F* + j — 4 


: cb. III 5 or xviry. 


de ſhall not be relieved for them in equity 
(3). So in cafes proper for law, a-man muſt (; 
defend himſelf by legal pleadings. And a 


court of equity is not to relieve either , 
ing or where there is a neglect and want of 


a plea, or no proper plea put in in time (7) ; 
for it was bis own fault (4). 
not relieve for meſne profits, unleſs in caſe of a 
truſt, or an infant . . no entry was 

. made 


So equity will 


(4) Anon. 
i Vern. 119. 
Blackhall 


v. Coombes, 


2 P. Wms, 
70 
Stephenſon 


v. Wilſon, 


% 2 vern. 698. But fee Robtafon 1 v. "Bell 2 Vern, 


2 Vern. 3258. arte 
146. Lady ae v. _— 2 P. . 423. 


0659 qa will chert Py the beten. of infants. 
See c. 2.1. 4. p. 75. 85 | 


(in thevele of the Duboatllchan. a, Am. 


516. Lord Macclesfield held, that if any fraud had been uſed 


to conceal the title from the leſſor, the court would decree an. - 


account of meſne profits, And in Curtis v. Curtis, 2. Bro, 
Rep. 620. the Maſter of the Rolls extended the benefit of 


ſuch account to a dowrelſs ; who is now confideredas entitled, 


in all cafes, to come into equity for her dower, if ſhe prefer 
ſuch mode to proceeding at law; and though ſhe die before 


her right to dower be eſtabliſhed, equity will decree an ac- 


count of the rents and profits of the eſtate, of which ſhe was. 


dowable, in favour of her repreſentatives, Wakefield v. Child, 


8th July 1791, MSS. Courts of equity, When reſorted. to 
for the purpoſe of an account of meſne profits, will, in many 


caſes, conſult the principle of convenience; and therefore, . 
in Townſend « v. Aſh, 3 Atk. 386. Lord Hardwicke held, 
„ chat 
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made by the perſon entitled to the meſa pro- 
G fits .. r, Where there is a remedy at 


v. Aprice, : ST 7 WB, 
x Ch. Rep: | LY | 


I . Hut- ö f 
ide v. Simpſon, 2 Vern. 724. Til v Bridges, Pre. Ch. 252.4 Duke of Bolton v. 


Deane, Pre. Ch. 516. Norton v. Frecker, 1 Atk. 524. 


| 


hue 6 chownh the party claiking a ſhare i in the New River 
Water-works had not eſtabliſhed his right at law, yet, as ſuch 
right appeared to the court, he ought to have an account of 
the meſne profits; for though ſhares in water-works are a 
legal eſtate, and corporeal inheritance, yet no one proprietor. 
could receive the profits himſelf, but the company, or their of- 
ficers, are the common hand to receive the profits; and that 
it would be abſurd to ſend the plaintiffs to law, for it would 
be difficult to bring eje&ment for a thirty- ſixth part, and bits 
of land in ſeveral counties, and to bring actions of treſpaſs 
againſt the terre-tenants would be very extraordinary; and 
therefore, in point of remedy, there could not be a ſtronger 
caſe for an account of meſne profits.” Courts of equity, in 
decreeing an account of meſne profits, where the plaintiff has 
been prevented from aſſerting his title by infancy, a truſt, or 
fraud, will direct ſuch account to be taken from the time the 
plaintiff 's title accrued, unleſs ſpecial circumſtances require 
that ſuch account ſhould commenee, from the time of entry, 
or of filing the bill, Dormer v. Forteſcue, 3 Atk, 130. Ben- 
nett v. Whitehead, 2 P. Wms. 643. But it may be proper 
to obſetve, that, even the moſt favoured caſes, in taking the 
account of rents and profits, intereſt is ſeldom - allowed, eſ- 
pecially if the ſum be ſmall and uncertain, Ferrers v. Ferrers, | 
Forreft. 243 1 Mieklethunite v.  Dogrmans 1 Ch. 5 97. 
l Batten 


'S 


Ch. HI. 5 3. OF EQUITY. 1 * 
law, equity will not grant a further one, although 

the remedy at law, is not ſufficient (I); un- | 
leſs there be ſome fraud, or A like (6). And (6) Davey 


there- 1 Ch. Ca. 


N 144. 
Duke of 


Bolton v. . Deane, Pre. Ch. N 


Batten v. Earnley, 2 P. Wms. 163. 2 Atk. 211. 41 1. See 
alſo Tew v. Lord Winterton, M$S. Sittings after H. 1792. 
and the caſes there referred to. The caſes, decreeing an | 
account of rents and profits, where the legal title is not pre- . 
viouſly eſtablifhed, . proceed upon that reſpect, which, in juſ- = 
tice, is due to the intereſts of perſons, who, by infancy, or | 
fraud &c. have been prevented from purſuing their legal . J 
right; but it muſt not be inferred, from the extreme anxiety 3 | 
of courts of equity to protect ſuch rights, that they will, at | 
any period, or under any circumſtances, a& upon ſuch in- 
dulgent diſpoſition ; for if an infant neglect to enter within 
fix years after he comes of age, he is as much bound, by the 
ſtatute of limitations, from bringing a bill for an account of 2 
meſne profits, as he is from an action of account at common | 
law, Lockey v. Lockey, Pre. Ch. 518: ; or if there be a ver- 
dict at law againſt the infant's title, courts of equity will not 
direct an account of meſne profits, but will merely retain the ; SE 
bill, for the purpoſe of giving the infant an opportunity to eftab- Þ 
liſh his title at Jaw, E. of Newburg v. Bickerſtaff, 1 Vern. =— 
295. But if plaintiff has been kept out of poſſeſſion by fraud, 
Q. whether equity will not relieve at any diſtance of time, 
as no yon: of time will bar a fraud ? Cottrell v. Purchaſe, 
Forreſt. 6 3 


(1) There are inſtances, indeed, in which a court of equity - 
gives remedy where the law gives none; but © where a par- | 
ticular remedy is given by law, and that remedy bounded and 

circum ſcribed 
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; therefore, in all caſes, where the court has 
1 decreed payment of the rent, and thereby 
charged the perſon, no other remedy could be 
4x | obtained. And the uſual relief, even where, 
1 4 3 for want of ſeiſin, there was at law no remedy, 
W |. (rainer is only to decree ſeiſin (7), But this is to be 
= v. Whet- | 
1M rephal, underſtood of a remedy 3 by the party 
| 1 2 N bimſelf; as in a grant, or reſervation of a rent 
12 by deed, otherwiſe of a deviſe of a rent, in which 


the deviſor is intended to have been inops 

conſilii: for this is a particular miſchief, not 

againſt any maxim or rule, though unprovided | 
(8) ue for by the law (8), 


V. 2 | 

Moore, 8c 5.1 via Ca. Ab. 364. pl. 1 | | 
circumſcribed b particular rules, it would be very improper 
I for a court of equity to take it up where the law leaves it, and 
| | ] extend it further than the law allows. P. Lord Talbot, C. 
|! | | Heard v, Stamford, Forreſt. 174.3 but ſee Dormer v. Forte- 
dF ſcue, 3 Atk. 124. Curtis v. Curtis, 2 Bro Rep. 633- in 


1 which caſes it was held, that equity will give relief beyond 
: that which the party could obtain at law, if the deen of the | 
demand has been unconſcientiouſly obſhruRted, | 


Ch. III. $ 4. OF | EQUITY. 


Ui ene LAS MH Ia + 
SEC 1EAQN: IV. 


* * * 1 . 
4 * ; Si 3 ? 2 a * 1 * 
* [A 2 , 7 a 4 15 5 ) if « 4.x" * . 
* - 


HERE is alſo an implied as well as an 

expreſs aſſent; as where a man who has 
a title and knows of 1 it (1. ſtands by, and ei- 
ther encourages, or does not forbid the purchaſe, 
he ſhall be bound, and all claiming under him 
by it (1). Neither ſhall infancy or coverture 


* 
je 
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(1) Hobbs 

v. Norton, 
1Vern. 136. 
Hunſi!en 

v, Cheyney, 


-Vern. 150. Draper v. Borlace, 2 Vern. 370: 2 ord Hardwicke, Arnott v. Bigle, 


iVezs. 95. Raw v. Pole, 2 Vern. 6955 


(0) In de caſe of Dyer v. Dyer a Ch. Cu. 168, Lord 


Chancellor Finch held,, that the defendant's ignorance of his 


title materially differed the caſe ; but in Teaſdale v. Teaſdale, 
Sel. Ca. Ch. 39. Lord Chancellor King poſtponed the title 
of the father to that of his ſon's widow, upon the ground of 
the ſather having allowed and witneſſed the ſettlement made 
by the ſon on his marriage, under the notion that the ſon was 
tenant in fee; whereas he proved to be only tenant for life, 
and the father rewainder-man in fee. It is obſervable, hows 
eyer, that, in this caſe, the Chancellor adverted to the near re- 
lation of father and ſon, and threw out, that bad the real titles 
of the parties being fully underſtood, the father, would have been 
required to join in the ſettlement, or the, marriage would 
not have taken place. His Lordſhip, however, by the report- 
er, is made to conclude with obſervipg, that as the father 
knew of the ſettlement, be ſhould not take advantage againſt 
it.” See Pearſon v. Morgan, 2 Bro. Ch. Rep. 388. 


6 


152 


8 v. 


Creſſwell, 


Clare v. E. 


of Bedford, 


cited in 


Foſter, 9g 


Nod 38. | 
— v. en, 2 a Eq. Ca. Ab. 489. Becket v. Cordley, x Bro. R. 353. 
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be any excuſe in ſuch caſe (2). And this 
ſeems a juſt puniſhment for his concealing his 
right 059 3 * . an . man is 

. drawn 


(n) If a man, by the ſuppreſſion. 1 the truth, or by dbe lig | 
geſtion of a falſchood, be the cauſe of prejudice to another, 
who had a right to a, full and corre repreſentation of the fact, 
it is certainly uotocabils to the dictates of good conſcience, 
that his claim ſhould be poſtponed to that of the perſon whoſe 
confidence was induced by his repreſentation ; and upon that 
principle, the caſes referred to in the margin (1) evidently 
proceeded ; but where the party to whom the fraud is imputed, | 
was not conuſant of the treaty in which the fraud was prac- 
tiſed, nor in any manner, nor for any fraudulent purpoſe, 


. confederating with the party practiſing the fraud, the above 


principle does not apply. Therefore, where A. lent money 
to B. on mortgage, but before he did *ſo, ſent C. to inquire 
of D. who had a prior mortgage, whether he had any incum- 
brance on B.'s eſtate, who denied he had any; D. by his an- 

ſwer, having denied that C. told him that A. was about to 
jend B. any money; The Lord Keeper, upon appeal, direct- 
ed an iſſue at law, to try whether C. did or did not com- 
municate ſuch fact to D.  Ibbetſon v. Rhodes, 2 Vern. 554. 
This iſſue would have been ſuperfluous, if the bare naked falſe- 


hood had been a ſufficient ground for poſtponing the demand 


of D. See Paſley v. Freeman, 3 Term Rep. 51. in which 
cafe, the effect of this diſtinction at law is fully and ably 
inveſtigated. It may be proper, in this place, to conſider, 
what ſhall be conſtrued a concealment. In the caſe of Mo- 
catta v. Murgatroyd, 1 Wms. 393. Lord Chancellor 
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drawn in to * out his money. And for the 
ſame reaſon, ſuch fraud in a mortgagee will, 
without doubt, poſtpone his mortgage (3). So 

8 ä \ k | - if 


CA 
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(3) Draper 


v. Bor. ale, 


a Vern. 370. 


Berris ford 


V. Milward, 


2 Ack. 49. 


Cowper held, that where a firſt mortgagee is a witneſs to the 


ſecond mortgage, though no actual proof of his knowing the 
contents thereof, yet, fince the preſumption is, that he might 
have known them, it ſhall poſtpone him: but none of the caſes 
| ſeem to come up to this point; and in Becket v. Cordley, 1 
Bro. Ch. R. 353. Lord Chancellor Thurlow, referring to 
this caſe, obſerves, that he did not leave it as a caſe, which 
he ſhould determine in the ſame manner, for a witneſs in prac- 
tice is not privy to the contents of the deed.” It has alſo 
been laid down, as an eſtabliſhed rule in equity, that a 
ſecond mortgagee, who has the title-deeds, without notice of 
any prior incumbrance, ſhall be preferred; becauſe, if a mort- 


gagee lend money, without taking the title-deeds, he enables 


the mortgagor to commit a fraud. P. Buller, J. Goodtitle 


v. Morgan, 1 Term Rep. 672. The fraud imputed to the 


firſt mortgagee by this ſuppoſed rule of equity is, the enabling 


of the mortgagor to practiſe a fraud upon à third perſon, by 
leaving him in poſſeſhon of what furniſhes the beſt evidence 
of his title; and there are caſes to which this rule might 


wiſely and equitably be applied ; but to lay it down as ap- 


plicable to every caſe, in which the mortgagor appears in poſ- 


ſeſſion of the deeds at the time of the ſecond mortgage, were 


not only to break in upon the authority of many deciſions, but 

alſo, under ſome circumſtances, to endanger the equity which 

it profeſſes to promote. It would poſtpone the firſt mortgagee 
| | of 


! 
= 
g 
51 
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if A. make an abſolute conveyance to B. for 

-cool. and B. executes a defeaſance, upon pay- 

ment . 1500l. within ſixteen years, and 

'4 ; B. On 


1 of an eſtate held in jointenancy, or in common, the jointenants 
= being equally entitled to poſſeſſion of the deeds. The whole 
1272 of the premiſes contained in the deeds muſt be in mortgage, 
| 4 | a though the intent of the parties might ext end to only a par- 
if 1 ticular part of them; or the mortgagee of the part muſt retain 
4H the poſſeſſion of the deeds which reſpect the whole. Theſe 
_ = conſiderations have induced courts of equity to look to the 
1 circumſtances under which che mortgagor obtained, or was 
; Þ$ allowed to retain, the title-deeds ; and therefore, in the caſe 
' of Peter v. Ruſſel, 1 Eq. Ca. Ab. 321. pl. ). 2 Vern. 726. 
it appearing” tha the mortgagor obtained poſſeſſion of the 
title-deeds from the firſt mortgagee upon a reaſonable pre- 
tence, Lord Cowper diſmiſſed the bill brought by the ſecond 
mortgagee to poſtpone the firſt. So in Penner v. Jemmett, 
MSS. 28th June 1785, it appearing that the firſt mortgagee 
| had required, and was aſſured by the mortgagor that he had 
delivered to him, all the title-deeds, Lord Chancellor Thur. 
low. held, that there muſt be a voluntary leaving of the deeds, 
to entitle the ſecond mortgagee to gain the priority. So in 
Towle v. Rand, 2 Bro. Ch. R. 650. which was the mort- 
page of a reverſion, Lord Thurlow, C. decreed for the firſt 
mortgagee. And in Plumb v. Fluit, MSS. 3d Feb. 1991, 
the court of Exchequer, in a very ſolemn and moſt able 
judgment, held, upon the general queſtion, that the mere leavs 
ing the title-deeds in the poſſeſſion of the mortgagor was not 
of itfelf a ſufficient ground to moons the firſt mortgagee. 
The | 
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B. on his marriage, ſettles (his as an abſolute 
eſtate on his wife, and the iſſue of that mar- 
riage, there being proof that A. made the con- 


veyance to enable B. to get a fortune, though 
another lady, and not the wife he really mar- 
ried, yet he ſhall be bound as particeps crimi- 


nis, notwithſtanding that the wife's father had 


notice of the defeaſance before, the ſeitlement 
made wa 80 if A. n. for the purchaſe 
of 


The rule laid down by Lord Thurlow, C. may, therefore, be # 
now conſidered as the rule of equity; viz. that nothing but 
3 voluntary, diſtinct, and unjuſtifiable concurrence, on the 
part of the firſt mortgagee to the mortgagor's retaining the 
title-deeds, ſhall be a reaſon for poſtponing his Priority. It 


would ill become me, upon a rule ſo reaſonable in its appli- 

cation to particular caſes, and ſo fortified by a concurrence 
of authority, to obſerve more than that it muſt, if allowed to 
operate as an univerſal rule, preclude the poſſibility of a mort- 
gagee being at any time certain of his ſecurity; a conſequence 
which ſo ſeriouſly affects the real property of the country, as 
to call for the intervention of the legiſlature to furniſh 
ſome mean by which its general inconvenience may be obvi- 
ated. But though courts of equity will not, on ſuch ground, 
poſtpone the firſt mortgagee, yet, it ſeems, that they will nut 


take from the ſecond mortgagee the title-deeds, unleſs the 
firſt mortgagee pay him his money, Head v. Egerton, 2 P. 


Was. 279. 


(o) To the principle of chis caſe may be referred the ſe⸗ 


veral caſes in which courts of equity have held the party cal - 
| ludiog 


155 


+ 
* 


(4) Raw | 


and Uxor v, 
Pole,2Vern . 
239. Pre. 

Ch. 35. 
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of Au bers and le and B. enter into à bond 


chat A., his executors and adminiſtrators, ſhall 


not cut down timber under ſuch a ſize, it comes 
out that A. 's name was only made uſe of for 
B., B. cuts down timber under the ſize, there 
can be no remedy againſt B. upon this bond; 
but it is a fraud upon the ſeller, and relievable 
in equity. But this relief is extended only 
to jointures, mortgages, and ſuch as eome in 


upon a conſideration, and not to a voluntary | 
Gone WW ; 


$. 


luding in a miſrepreſentation barred from diſturbing the claims 


of ſuch perſons as the law conſiders purchaſers for 241 
conſideration. See c. + . 11. 


| \ 
* 
* 
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SECTION V. 


O WEVER. where the intent is only 
to give damages, equity will not decree 


2 en meme 7 ? J; as * a ſettle- 


"I 


() The caſes of Bagg v. Foſter, and Collins v. * 


referred to in the margin, are direct authorities in ſupport of 


this 
. 2 


e 
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ment is made to the huſband for'life, remain- 
der to his intended wife for life, remainder 
to the heirs of the body of the huſband on the 
body of the wife, remainder 'to his own right 
| heirs, with a covenant, that he would not dock 
the entail, nor ſuffer a recovery. Although 
this covenant ſeems to be executory, and * 
a covenant, that a man would not execute 
power to make leaſes, yet there is a difference, 
where the agreement is ſubſequent to the raiſ- 
ing the power to extinguiſh it, and the caſe 
here, where all is in the ſame deed. For the 
party 'here knew that he had a power to bar 
the entail, and therefore agrees to accept of 
a covenant, by which he is to have damages 
only, and not the thing in ſpecie; for that 
would be to carry it beyond the agreement 


(1). 


Ch. Ca. 188, 18g. Collins v. Plumer, s P. Wms. 104. zVern hy 5. 


this rule of equity: it muſt not, however, be extended to 
caſes of articles, or executory agreements, for the performance 
of which a penalty is reſerred - The grounds of this diſtine- 
tion I havehad in to conſider, e. 5 . 2. p. 144. 


—. 


(1) Whaley 


v. Bagnall. 
6 Bro. P. C. 
45. Whit- 
church v. 
Bevis. 2 


Ero. Rep. 


359. 
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i XH E agreement ought alſo to be com- 
plete and perfect; for pacta contractuum 
preparatoria are not. binding, either i in law (aq * 
or equity (1). As it, upon a treaty of mar- 
riage, the father and huſband go to counſel, | 
who, hearing the propoſals on both ſides, takes 
down minutes or heads of them in writing, 


and gives them to bis clerk to draw a ſettle- 
ment; theſe preparatory heads might have re- 


ceived ſeveral alterations or additions, | or the K 
agreement have been entirely broken off, upon 
further inguiry into the parties circumſtances; 


and 


(2) The rule of law is, actus incceeptus cujus perfectio 
pendet ex voluntate partium revocari poteſt. Lord Bacon's 


Maxims of the Law, Reg. 20. and the rule of equity ſeems 


to de conformable with the rule of law; for ff there be 
general inſtra&ions for an agreement, conſiſting of material 
circumſtances, to be hereafter extended more at large, and to 
be put into the form of an inſtrument, with a view to be ſigned 
by the parties, and no fraud, but the party takes advantage of 
the locus penitentiz, he ſhall not be compelled to perform 
ſuch an agreement as that, when he inſiſts upon the ſtatute of 


| frauds.” P. Lord Thurlow, C. Whitchurch v. Bevis. 


U 
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and a if they marry a the con · 
ſent of the father, it is at their peril; for there 
is no caſe where an agreement, though wrote 

by the party himſelf, ſhould bind, if not figned, 
or in part executed by him (2). But if the 
marriage had been had upon the foot of this 
Writing, and the father had been privy and 
conſenting to it, he ſhould then have been oblig 
ed to execute bis part (3). 80 in a will, if 
the writing be but a draught, or preparation 
to a teſtament, and not a teſtament itſelf, 
it is without any force, for the teſtator muſt 
have animus teſtandi (g. But notes taken 
'; bub ani d 100 F "5 


- A 


9 


(3) Cooked 
v. Maſcal!, 
2Vern. 200. 


(r} Half. 


penny v. 
Ballett, 2 


Vern. 373. 
Praker v. 
Serjeant, 
Finch's 


Rep. 146. 


(7) Though be court will, in general, infer the cohſent ne. - 


the party, from his being preſent at the marriage ; yet, if he 
has expreſſed his diſapprobation, and endeayoured to prevedt. 
its taking place, the court will leave the huſband to recover 


the propoſed portion at law, Douglas v. Vincent, 2 Vern. 


204 -. 


(60 U e 0 ties that the edits besbdt mull ke 


collected from the inſtrument, or the law will not conſider it 


as a will; but it may be material to obſerve, that though the 
writing be not ſigned or witneſſed, it is not from the want there- 
of to be conſidered, as to perſonal eſtate, a mere, draught ; 


for though it has neither his name nor ſeal to it, nor wag 


ſes * at ĩts publication, yet the writing may operate as a 
teſtament 


— — — — . ⏑«— OLA Ears us a9" ni Ac RI SY ns 


from the mouth of the deceaſed of his laſt 

will, or made by his appointment, and read to 

him, though not writ in form of law, were a 
ſiufficient will in writing, upon the ſtatutes of 
en, 32 and 34 H. 8 (7) (4). And in wills where 
Cop the deviſes are ſeveral and diſtin, the perfect 
is not to be hurt by the imperfect, although 
the teſtator die before the whole is finiſhed; for 
perſeverance, and not mutation of will, is to 


5 
J ne (0 


| and Baker's | 

1 : ; caſe, 3 Co. . d > 

f f * 31. b. £2 : 

i | | 5 7 l 

4 Li 1 } 3 4 f 
| ' teſtament of 3 1 ſuffcient ee can 1 bad has it is 


the teſtator's hand writing, Godolphin, p. 1. c. 21. ſ. 2. and 
ſo it would have done as to lands, before the ſtatute of frauds, 


# Bate” 5. Sid. n Anon. 2 Leon. 35. . 
iſ 

N | 05 It FORAY from the opinion of dhe court in Naſh « V. Ed. 

6 5 ' munds, that the will ſhould not take effect, unleſs written by 
t . the command of the deviſor, or by his conſent, and by the 
i perſon appointed by the deviſor for ſuch purpoſe. Q. If 
| N the conſent of the deviſor ſhall be inferred from the will being 
j | | afterwards read over to > bim! See Powell's Law 2 . 
| . 27. -4 7 nn 204 Yam 11:IVG- 2 Ute. ; 
* | | 

1 (u) It WAS neceſſary, however, that Nes porticolar ak 

| | ale be perfect, and put in writing, duriog the life of the de- 
| ves \ og and Like's caſe, Wo 72. note 2. 

it 

'Þ 

5 

i | 
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SECTION viII. 


ND wherever there is a demand in law 
or equity, there muſt be a certaint: 
of the thing demanded (x), to be adjudged 
or decreed, or at leaſt a mean to reduce it 
| to 


(x) This rule is applicable to moſt caſes ; but there nite 


be circumſtances under which the ſtrict application of 


it would lead to injuſtice; and, in ſuch caſes, courts of cqui- 
ty will endeavour to enforce the ſpecific performance of 
the agreement, notwithſtanding the looſe manner in which 
the terms of it may be expreſſed. ' Thus in Allen v Hard- 
ing, 2 Eq. Ca. Ab. 17. pl. 6. the defendant being curate of 
Newcaſtle, had covenanted to build a-houſe on the glebe land; 
which he afterwards refuſing to do, the plaintiff brought his 
bill for a ſpecific performance. The defendant inſiſted on 
the uncertainty of the agreement, it ſpecifying neither the 
time when the houſe was to be built, nor what ſort of a 
houſe it ſhould be, and therefore ſounding only in damages. 


But per Lord Chancellor, Wno can the damages go to? ſure- 


y to B. to whom the covenant was made. His Lordſhip 
then obſerved, that the covenant was deſigned for the benefit 
of the church; and therefore, if it could poſſibly be ſpecifically 
performed, it ought, and decreed a convenient houſe to be 
built; and for that purpoſe, each ſide to chooſe two gommil- 
ſioners, neighbouring gentlemen; and if they could not 


agree, then to reſort to the ordinary of the dioceſe to ſettle 


tbe matter 3 them. 
M 
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(1) Bromley 


v. Jefferies, 
2 Vern. 415 


Anon, 
s Vin. Ab. 


$2x. pl. 32. 
2 Eq. Ca. 
Ab. 45. 

pl. 10. 
Buxton v. 


Liſter, 


3 Atk. 386. 


for the lien never velting in the anceſtor or 


valve to the executor. 


and though he, to whom the render is made, 


| Book I. 
to a certainty; for, otherwiſe, the court will 
not know how to give judgment (1). The 
agreement muſt alſo be fixed and ſettled, and 
not wavering and revocable; or elſe the repre- 
ſentative will not be bound by it, if not per- 
fected before the parties death. But here are 
ſeveral diverſitics to be obſerved: iſt, Between 
a covenant, or other agreement, which is 
perfect and complete, although to take effect 
in poſſeſſion upon a future matter precedent; 
and a covenant and agreement incomplete 
and imperfect, which is to be reduced to its 
perfection by future matter ex poſt facto; for, 
in the one caſe, the intereſt and eſtate i in the 
land is preſently veſted, but in the other not; 
and therefore, it muſt be made perfect in the 
lifetime of the parties, or elſe will not bind; 


A TREATISE 


teſtator, cannot deſcend upon the heir, or de- 
As, if land is rendered 
by fine to one and his heirs, there the land 
is bound, ſo that he cannot alter or defeat it: 


dies before the execution, yet his heir ſhall 


Ch. III. G7. of EQUITY. 

have it („. But if a man deviſes land to one 
and his heirs; and after the deviſee dies before 
the deviſor, the deviſe is void; for the will 


was alter able at the pleaſure of the deviſor, and 
the heir cannor be a purchaſer ; ; becauſe, by 


the words, he is appointed to take by way of 
limitation (2). adly,, Between a covenant, or 
agreement executory, and a grant or bargain 
which muſt take effect, and change the proper- 
ty of the thing granted, _ either preſently and 
at once, or depending upon ſomewhat that 
ſhall reduce it to its full effe& ; and therefore, 
if A. grant all his woods and undetwoods 
growing upon all his manor which could con- 
veniently be ſpared, without. prejudice to the 
eſtate of his manor, this grant is void; beeauſe 
it is uncertain which trees may be ſpared, and 
which not, and there is no perſon appointed to 


determine it (z). But if it were a covenant or 
| agreement 


(y) A fine is now conſidered as completed upon the entry 


of the king's ſilver ; and if any of the cognizors die before 
the remaining parts of the ſine are perfected, Mill the fine 

ſhall operate, 5 Co. 39. a. Farmes's caſe, Hob. 3 30. Craie 
> Fines, 47s 48. See 2 Inpſt. 5 17 5 


(3) If one poſſeſſed « a term | for. 2000 years, leaſes 


the land to A. without "mentioning any. term, the grant 
| M 2 | is 


439 


; 163 


29393 « 
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(2 Brett v. 

Rigden 

Plow, 3453 

Stecd v. 

Berrier, l 
1 Freem. 


Pre. Ch. 


2Vern, 722. 
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agreement executory, he might have taken trees 
by force of it, and have juſtified ſpecially ; a- 
vetring, that they might be ſpared, and put him- 
felf n he] jury for it (3): 8 


is void for uncertainty, Kerſley v. Duck, 2 Vern. 684. But 
if tenant in fee leaſe for ſo many years as J. 8. ſhould name, 
it would be good; Stukeley v. Butler, Hob. 174. So if a man, 
having ſix horſes in his ſtable, grants one of them, but does 
not ſpecify which, A. in ſuch caſe may chooſe, and when he 
has made his election, the grant is good; but if he die before 
he has made his election, the grant will never be good, Shep- 
herd's Touchſtone, p. 25t. And the ſame reaſons that 
prove, that where the election creates the intereſt, nothing 
Paſſes till election, prove alſo, that where no election can be 
made, no intereſt can ariſe, Hed: 174. py 


SECTION VIII. 


UT beſides the bare words of the agree - 
ment, the common law, to prevent im- 
Poſition, ordained certain ceremonies, where 
an intereſt was to paſs; and therefore ap- 
pointed livery for things corporeal, and a 
| deed _ 


Ch. 11.58 or EQUITY. 


deed for things incorporeal. Vet, in equity, 
| where there was a conſideration, the want of 
ceremonies was not regarded (1) However, in 


former times, this court was very cautious of ;,, 


relieving bare parol agreements for lands, not 


ſigned by the parties, nor any money paid (a); 
although they would ſometimes give the party 
ſatisfaction for the loſs he had ſuſtained (5). 
And now, by the ſtatute of 29 Car. 2. cap. 3. 


if an agreement be by parol, and not ſigned 


by the parties (©), « or Jomedody lawfully autho- 
riſed 


(a) But if the agreement, though parol, was in part per- 


formed by one of the parties, I is ſaid equity would decree a 
ſpecific performance, Marquis of Normanby v. m—_ of De- 


voalkire, 2 Freem. 216. 


(3) In Denton v. dent, MSS. 4th July 1786, the 
Mafter of the Rolls referred it ta a maſter, to inquire what 
damages plaintiff had ſuſtained by the defendant having put 
it out of his power to perform his agreement: but I am aware 
of no other caſe in which ſuch an order- has been made ; the 

uſual deeree being, either a ſpecific nn. or an * 
quantum nn | 


00 It was determined, very ſoon after the paſſing of the 
ſtatute of frauds, that an agreement, ſigned by one of the par- 


ties, ſhould be binding on the party ſigning it, Hatton . 


265 


— 


(1) See e. 4. 


ſ. 7. P · 34. 


Gray, 2 Ch. Ca. 164. and in Sir James Lowther v. Carill. 


1 Vern. 
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(2) Bawdes riſed by them (2), if ſuch agreement be not 
V. Amherſt, 
Pre. ch. confeſſed in the anſwer, it cannot be carried 


402. 
8 into 


1 Vern. 221. the court appears to have thought, that « one of 
the parties makiag alterations in the draft, and ſending it 
to the other to execute, who did execute it, would bring the 
' caſe out of the ſtatute But the authority of this latter 
deciſion ſeems to be done away by Lord Macclesfield's decree 
in Hawkins v. Holmes, P Wms. 779. by which his Lord - 
ſhip held, that unleſs in ſome particular caſes, where there 
has been an execution of the contract, by entering upon and 
improving the premiſes, the party's ſigning the agreement is 
abſolutely neceſſary for completing it, and that to put a diffe- 
rent conſtruction upon it would be to repeal it, and his Lard- 
ſhip therefore held, that the defendant having altered the 
drift with his own hand, was not a ſigning to. take it out 
of the ſtatute; though the vendor aſterwards executed 
the conveyance, and cauſed it to be regiſtered. But this 
queſtion received more particular conſideration in the cafe 
of Stokes v. Moore, Serjeant's Inn Hall, March 1, 1796, 
which was a ſuit for the ſpecific performance of an agree- 
ment for the renewal of the leaſe of a houſe from Moore and 
his wife fo Stokes. 'There having been ſome difficulty 
about the terms of the renewal, they at length came to an 
agreement ; and defendant Moore being called upon to name 
ſome perſon to prepare the leaſe, he named a Mr. S. for 
that purpoſe, and wrote certain inſtructions, from which the 
leaſe. was to be prepared, in theſe words, viz. © The leafe 
| renewed; Mr. Stokes to pay the king's tax; alſo to pay 
Moore 241. a-year, half yearly; Mr. Stokes to keep the houſe . 
| | in 
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execution. But where, in his anſwer, he 


allows the bargain to be complete, and does 
e . not 


* 


in good tenantable repair, &c.“ To this bill the defendants 


pleaded the ſtatute of frauds; the plea was ordered to 
ſtand for an anſwer, with liberty to except; and the defen- 
dants having by their anſwer admitted the written inſtructions, 
one queſtion made on the hearing of the cauſe was whether 
| there was a ſufficient ſignature by Moore to take his agree- 
ment out of the ſtatute; and for the plaintiff it was inſiſted, 
that Moore having written his own name in the body of theſe 


inſtructions, would amount to ſuch a ſignature; and 


that it did not ſignify whether the name was to be found 

at the bottom, or the top, or in the body, of the inſtrument, 
Welford v. Beazely, 3 Atk. 503. And it was likened 
to the caſes upon wills, in which it had been determined, that 
the teſtator's writing his name in the introduction to the will, 
was a good figning within the ſtatute ; on the other {ide 
Hawkins v. Holmes was relied upon. The Lord Chief 


Baron, and Mr. Baron Eyre, delivered their opinions, and 
' the other Barons agreed, that the ſignature required by the 


ſtatute is to have the effect of giving authenticity to the 
whole of the inſtrument ; and where the name is inſerted in 


ſuch a manner as to have that effect, it did got much, ſignify, 
in what part of the inftrumept it was to be found, as in the 
formal introduction to a will. But it could not be imagined, 


that a name inſerted in the body of an inſtrument, and. appli- 


cable to particular purpoſes, could amount to ſugh an authen- 


tication as the ſtatute required; upon which, as well as upon. 
another ground, the bill was diſmiſſed. See Mr. Cox's Note 


(1)to Hawkins v Holmes, 1 P. Wms. 770. 
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(4) If a defendant confeſs the agreement charged in the 
bill, there is certainly no danger of fraud or perjury in decree» 
ing the performance of ſuch agreement. But it is of conſide- 
rable importance to determine whether the defendant be 
bound to confeſs or deny a merely parol agreement not alleged 
to be in any part executed ? or, if he do confeſs it, whether 
he may not ns on the Kante, in bar of the Fm ee 
of i it? 


The caſes, upon the firſt point, are many in number, vari. 
ous in their circumſtances, and the deciſions upon them not 
immediately reconcileable. I ſhall, therefore, conſider them 
in their principle rather than in detail. They who inſiſt 
that the defendant is bound to confeſs or deny the agreement 
glleged, principally rely on the rule of equity, that the 

diefendant is bound to canfeſs or deny all facts which, if con+ 
feſſed, would give the plaintiff a claim or title to the relief pray- 
ed; and that as eqyity would decree a parol agreement, if 
confeſſed, the defendant muſt confeſs or deny it. It is cet- 
tainly a general rule in equity, that the defendant ſhall diſco- 
ver whateyer is material to the juſtice of the plaintiff's caſe ; 
but in applying this rule to the caſe of a parol agreement, it rs 
previouſly material to, aſcertain, whether the ſtatute of frauds 
bas not in ſuch caſe relieved the defendant from this general 
obligation. The prevention of frauds and perjuries is the de- 
clared object of the ſtatute ; and the deereeing of a parol agree- 
: | ment, 


Ch, IN. 5 8. or EQUITY. ah 
ken away the neceſſity of proving it (3). So, {3) Croytt- 


on v. #-; 


if it be carried into execution by one of the par- Bayne Pro, 
0 . - . « B© - 
ties (4), as by delivering poſſeſſion, and ſuch $ymondion 


. | Tweed, 
execution Pre. Cn. 


= ; 374. c 
See a'ſo Attorney General v. Day, 1 Vez. 221. Potter v. Potter, i Vez. 441. Cun- 
ter v. Halſey, Amb. 586, (4) Fyke v. Williams, 2 Vero. 455. Foxcroft v. 
Liſter, cited in Pyke v. Williams. Lockey v. I ockey, Pre. Ch. 519. Floyd v. 
Buckland, 2 Freem 268. Gunter v. Halſey. Amb. 586. Earl ot Aviesſord's caſe, 
2 Stra. 783. Binſted v. Cole mam Bynb. 65, Borre t v. Gomeſara, Buut, gg. Sa- 
vage y. Foſter, 9 Mod. 37. Owen v. Davis, 1 Vez $2. Attorney general v. Day, 
1 Vez. 221. Tayl:r v. Beech, 1 Vez 297. Potter v. Potter, 1 Vez. 441. Lacon 
v. Mertins, 3 Atk. 4. Whitbread v Brockburſt, 1 Bro. Rep. 404. Whi 
'v. BVevis, 2 Bro. R. 566. Denton v. Stewart, MSS. 4th Jely 1786. 


ment when confeſſed by the defendant, and the ſtatute not 
inſiſted on, is evidently confiſtent with ſuch object; nam 
quiſque renuntiare poteſt juri pro ſe introducto. But if the 
defendant be bound to confeſs or deny the parol agreement, 
his anſwer myſt be either liable to contradiction, vr not liable 
to contradiction. If the defendant's onſwer be liable to 
contradiction by evidence aliunde, the evil ariſing from contra- 
dictory evidence, which the ſtatute propeſed to guard 
againſt, would neceſſarily reſult. If the defendant's anſwer be 
not liable to contradiction by evidence aliunde, the rule 
would furniſh a temptation to perjury, by giving the defen- 
dant a certain intereſt in denying the agreement z ſince, if 
he confeſſed it, he would be bound to perform it. If the de- 
fendant be bound to confeſs or deny the parol agreement 
inſiſted on by the plaintiff, one of the above conſequences 
muſt neceſſarily enſue ; which of the two is likely to prove 
the moſt miſchievous, were, perhaps, difficult to decide ; 
for though the perjury, which might take place if contradic · 
tory evidence were allowed, is an evil of conſiderable ſize, 
yet the defendant being liable to be contradicted, might 
operate as à check on his falſely denying that which was 
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truly alleged. It ſeems, however, to have been che 
opinion of Lord Chancellor Thurlow, that the only effect of 


evidence aliunde for the purpoſe of ſubſtantiatiug a parol 


alleged, can protect himſelf from the performance of it, 


A - TREATISE Bookl. 
execution be accepted by the other, he that ac- 
cepts it muſt perform his part ; for where there 


is a performance, the evidence of the bargain 
does 


" 


the ſtatute is to preclude the plaintiff from reſorting to 


agreement denied by the defendant, Whitchurch v. Bevis, 2 
Bro. Rep. 565. See alſo Child v. Godolphin, therein cited 
by Lord C. Thurlow. This rule, which, when the agreement 
is in no part performed, renders the defendant” s Wiſer 
concluſive, may certainly, in ſome inſtances, prevent per- 
jury; but it is poſſible, that, in other inſtances, it may encou- 
rage perjury. To ſtrike out the mean by which the ſpirit 
of the ſtatute might be preſerved without entrenching on its 
proviſions, is certainlp difficult, perhaps impoſſible ; for 
it is clear that the ſtatute intended to prevent fraud as well 
as perjury: and it cannot be denied, that the refuſing to. exe 
cute an agreement deliberately and fairly entered into, 

merely becauſe it was not reduced into writing, is a fraud, 
which a court of conſcience ought to diſcourage; but which 
it cannot diſcourage, if of ſuch an agreement it cannot 
enforce a diſcovery. It would ill become me to purſue this 
point further; the difficulties which I have ſtated are proba- 
bly ſufficient to explain and juſtify the contrariety of opinion 
which has prevailed upon it. Tt remains, however, to con- 
fider, whether a defendant, having confeſſed the agreement 


by inſiſting on the ſtatute ? This, which is alſo vexata quæ- 
Kio, is almoſt immediately dependent on the former point: 
EE | | for 
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does not lie merely upon the words, but upon 


the fact performed (e). And it is unconſcio- 
: nable, 


52 


ſor when Lord Macclesfield, in Child v Godolphin, held, 
that the defendant was bound to confeſs or deny the agree - 
ment, it ſeems to have been a neceſſary conſequence, that if 
the defendant confeſſed the agreement, he ſhould not be allow- 


ed to avail himſelf of the ſtatute ; for if he might avail himſelf 
of the ſtatute, cui bono compel him to confeſs or deny the 
agreement? See Cottington v. Fletcher, 2 Atk. 155. Lacon 
vi. Martins, 3 Atk. 1. But if the defendant be not bound 
to confeſs or deny the agreem: muſt be in reſpect of 
the ſtatute affording him a good defence againſt the perfor- 


mance of it; and if ſuch be the effect of the ſtatute, it 


ſhould ſeem to be immaterial whether he ſet up ſuch defence 


in the ſhape of a plea, or by his anſwer ; the ſtatute not 
having preſcribed any mode in particular by which a defen- 


dant muſt avail himſelf of ſuch defence. See Steward v. 


Careleſs, cited in Whitchurch v.. Bevis. It may be mate- 
rial, in this caſe, to obſerve, that even the caſes which moſt 
favour the opinion that .courts of equity may compel the per- 
formance, and conſequently the diſcovery of merely parol 
agreements, require, that the terms of ſuch agreement ſhould 
be clear, definite, and concluſive; and therefore, if the court 


can collect the jus deliberandi, or locus pœnitentiæ, to have 


been reſerved, the contract ſhall not be conſidered as com- 
plete till reduced into writing, or in part performed, Wha- 
ley v. Bagnel, 6 Bro. P. C. 45. Whitchurch v. . 2 
Bro. Rep. 566. | 


A 


(e) To allow a ſtatute, having the prevention of frauds 
for its object, to be interpoſed in bar of the performance 
To of 
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nable, that the party, that has received the 
advantage, ſhould be admitted to ſay, that ſuch 
contract was never made. So, if the ſigning 

| 5 by 


of a parol agreement, in part performed, were evidently to 
encourage one of the miſchiefs which the legiſlature intended 
to prevent. It is therefore an eſtabliſhed rule, that a parol 
agreement, in part performed, is not within the proviſions 
of the ſtatute. See Whitchurch v. Bevis. This exception, 
however, leads to conſiderable difficulties. Part performance 
is clearly a relative term; and in ſtating acts of part 
performance, the plaintiff muſt neceſſarily ſtate the agree. 
ment to which he refers. The defendant, by the above rule, 
ſeems bound to conſider the cafe ſtated as out of the ſtatute ; 
ſuppoſing him, however, to deny the acts alleged to have 
been done in part performance, would he be bound to ad. 
mit or deny the parol agreement referred to; or, admitting 
ſuch acts to have been dane, ſuppoſing him to deny the agree- 
ment, or the terms of the agreement, to which ſuch acts 
are referred in part performance; would the plaintiff, in the 
latter cafe, be at liberty to reſort to evidence aliunde, in order 
to ſubſtantiate ſuch parol agreement ? 


In the firſt cafe, I concetve that the hilf would be intt- 
tled to go into evidence, to ſhew that the acts alleged were ac. 
tually done; and if he ſucceeded in this particular, it ſeems to 
follow as a neceſſary conſequence, that he might prove the agree- 
ment to which ſuch acts referred; but ſuppoſe the plaintiff not 
20 be able to prove the agreement, the terms of it being conſi- 
ned to his and the defendant's knowledge, would he be inti- 


ted ta a diſcovery from the defendant ? If the defendant 
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by the other party, or reducing the agreement 
into writing, be prevented by fraud, it may 


be good (5). And 3 parol, agreements (5 $ir g. 


Maxwell 
are . Monta- 
cute, 

Pre. Ch. Py Se alſo Sellack v. Harris, 5 vin. Ab. 527. pl. 31. Thynn v. 
Thynn, Vern. 295. 


be bound to diſcover ſuch agreement, merely becauſe the 
plaintiff had alleged it to have been in part performed, the 
plaintiff might, by alleging what was falſe, be placed in a 
better ſituation that he would have been in if he had Rated 
| the truth. But it would be difficult, in a court of conſcience, 
to maintain, that falſenood can intitle to ſuch an advantage: 
for the purpoſe of inveſtigating the point, I will, however, 
aſſume, that the defendant is bound to diſcover whether. he 
entered into ſuch parol agreement or not. Suppoſe the defen- 
dant to have confefſed the agreement, denying, however, the 
acts alleged in part performance of it. Where plaintiff alleges 
part performance, it ſeems clear, that defendant cannot plead 
the ſtatute ; and when the ſtatute cannot be pleaded, it ſhould 
ſeem that it cannot be inſiſted upon by the anſwer : but where 
the ſtatute is not inſiſted on, it ſeems admitted, that a paro! 
agreement confeſſed ſhall be decreed to be performed]; a rule, 
which would, in the above ſuppoſed caſe, relieve the plaintiff 
from proving the acts allege” in part performance; for 
cut . bono put him upon proving the part performance of 
an agreement confeſſed, the admiſſion of the agreement 
being alone a ſufficient circumſtance to intitle him to 
a decree? This advantage might encourage the plain- 
tiff untruly to allege a part performance; but I know 
no mean by which the objection can be obviated ; for 


if the agreement be in part performed, it is but reaſon- 
| able 
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are bound by the ſtatute, and agreements are 


not to be part parol, and part in writing; yet a 
LE 


able that it ſhould be completed, and to that the defendant's 
diſcovery may be material; and whether it was. or was 
not in part performed, is a point which clearly the defendant 
may eliabliſh by evidence aliunde. I have adverted to 
another difficulty which may ariſe from the rule, that an agree- 
ment in part performed i is not within the ſtatute of frauds. 
The caſe I ſtated ſuppoſes the defendant to admit certain acts 
to have been done; but denies that they were done in part 
: performance, of any agreement ; or inſiſts that the terms of 
the agreement, of which they were done in 125 performance, 


were not ſuch as ſtated in the bill, 


There are various acts which ate conſidered to amount 
to a part performance of a parol agreement, and ſome of 
them are of a nature which neceſſarily implies fome agree- 
ment; as where a man is let into poſſeſhon, the poſſeſſion 
muſt be referred to ſome title ; but to what can it, unleſs to the 
agreement of one having right to confer a title? in ſuch a caſe 
it might be conſiſtent with the proviſions of the ſtatute to allow 
evidence, to explain the agreement which led to the poſſeſſi- 
on, though the defendant denied that there was any agreement 
upon the ſubje& ; but if the act alleged in part performance 
be of a more doubtful nature, as retaining poſſeſſion after the 
expiration of a leaſe ; in ſuch caſe, if the defendant denied 
having agreed to grant a new leaſe, or to grant it on the terms 
alleged, it ſeems very difficult to determine, whether the 

plaintiff ought, or ought not, in reſpe& of the admiſhon 
* ä | x50 
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depotit, or collateral ſecurity for the perfor- 
mance of the written agreement, is not within 
the purviev of the ſtatute (6). . 6 
; So Cule, 


2 Vern. 617. Ruſſell v. Ruſl.ll, x Bro. Kip: 269. n Carpenter, 19th Apeil 
1785, MSS. | 


$ 


of the acts alleged, to be alowed to and a Po OO 
| * evidence aliunde. 2 855 ä 


This note is. 5 So out to a greater wt than 


| I intended; and as the enumeration of difficulties, without 
ſuggeſting the means to remove or leſſen them, is little likely 
| to be acceptable, I ſhall cloſe this note with a few diſtinc- 
N tions upon the queſtion, what acts amount to a part perfor- 

mance? The general rule is, that the acts muſt be ſuch as 

could be done with no other view or deſign than to perform the 
t agreement, and not ſuch as are merely introductory, or ancil- 
f lary to it, Gunter v. Halſey, Amb. 586. Whitbread v. 
te Brockhurſt, 1 Bro. Rep. 412. The giving of poſſeſſion 
n is therefore to be conſidered as an act of part performance, 
Ie Steward v. Denton, MSS. 4th July 1786 ; but giving di- 
ſe rections for conyeyances, and going to view, the eſtate, are 
W not, Clerk v. Wright, 1 Atk 12. Whaley v. Bagnal, 6 
ſi- Bro. P. C. 45. Payment of money is alſo ſaid to be an act 
nt of part performance, Lacon v. Martins, 3 Atk. 4. But it . 
ce ſeems that payment of a ſum, by way of earneſt, is not, Sea- 
he good v. Meale, Pre. Ch 560. Lord Pengall v. Koſs, 2 
ed Eg. Ca. Ab. 46. pl. 12. immons v. Cornelius, 1 Ch. Rep. 
ms 129. But ſee Voll v. Smith, 3 Ch. N 16. & Anon. 2 
he Freem. 128. | 
'on | 
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SECTION Ix. 


10 where, in conſideration of the agreement, 
the plaintiff had expended great ſums of 
money about the premiſes, and charged that part 


of the agreement was, that the agreement ſhould 


be put into writing (F) z there1s a difference to 
be taken, where the money was laid out in laſt- 
Ing improvements, and where for fancy or hu- 

| mour. 


(/)1n Leak v. Montce, 2 ch. Ca. 135.5 the Lord Kee- 


per overruled a plea of the ſtatute of frauds, on the ground of 


its having been agreed, that the terms of the contract ſhould 
be put into writing; and in Hollis v. Whiting, 1 Vern. 151. 
the want of ſuch circumſtance was held fatal to the agrees 
ment, though the plaintiff alleged that he had expended 


conſiderable ſums on the premiſes on the faith of it. But 


in the caſe of Seagood v. Meale, Pre. Ch. 561. it is ſaid, 
that © where a man, on promiſe of a leaſe to be made to him, 
lays out money on improvements, he ſhall oblige the leſſor 
afterwards to execute the leaſe, becauſe it was executed 
on, the part of the leſſee.” This dictum is ſanctioned by the 
ſpirit of equity, and ſeems to do away the deciſions which 
require, even under the circumſtance of the premiſes being 
improved, an averment of its being part of the parol agree- 
ment that it ſhould be reduced into writing. 
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mour ( g) (1). And it is clear that a bill would 
hold, ſo far as to be reſtored to the conſidera- 
tion money expended in valuable improvements; 
for a leaſe, though void for want of legal cere- 
monies, yet is a ſufficient colour to poſſeſs (50. 
dut the difficulty ſeems to be, that the act 
makes void the eſtate, but does not ſay that the 
agreement itſelf ſhall be void. So that, poſſi- 
bly, a man may recover damages for the non- 
performance of it, and then there is no douht 


to decree it in equity (i). So where the plain. 


177 
(1) Deane 
v. Izard, 
iVern.159. 
Seagood v. 
Meale, 
Pre. Ch. 


. 
alſo 
Savage v. 
Tay lor, 
Forreſter, 


239. 


tiff, ee to 4 parol agreement for a buil- 


ding 


(g) The principle of this diſtinction extends to purchaſers 
for valuable conſideration, and without notice of an adverſe 
title, Edlin v. Bateley, 2 Lev. 152. 
Smith, Finch, 378. 


(0) This rule ſeems now to prevail, even in courts of law ; 


Thomlinſon v. 


it having been held, that a plaintiff in ejectment ſhall not be 


allowed to recover againſt ſuch an equitable title, as would be 
ſpecifically decreed in equity, Weakly ex dem. Vea w. Buck - 


nell, Cowp. 473. But it may be material to remark, chat 


on this deciſion being referred to in Lowther v. Andover, 


1 Bro. Rep. 397. Lord Thutlow, C. W his ſurpriſe, 
and doubted the Jaw of it. 


(i) It is certainly a general = that courts of 8 
will, under certain eircumſtances, noticed p. 139. enforce 
the ſpecific performance of agreements, for the non- perfor- 
mance of which the * would be entitled to damages at 

N law; 
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(2) Foxcroſt 
v. Liſter, 
cited in 
Pit 
Williams, 
2Vern. 456. 


(3) Scagood - 


v. Meale, 
Pre. Ch. 
560. 
Pengall v. 
Rols. 

2 Eq. Ab. 
46. pl. 12. 
Simmons v. 
Cornelius, 


(4) See 4. 1. 
. 5. p. 28. 
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ing . 3 to pull down part, and 
build part, and before any leaſe executed, the 
owner of the ſoil died, equity will decree a build- 
ing leaſe to be made according to the agree- 
ment (2). But the execution in part muſt be 
valuable and meritorious. Nor is giving 5s. or 


108. earneſt, &c. ſufficient (3); but, in theſe 


caſes, an action at law mult be brought, and 
damages only recovered. For when this court 
does aſſiſt the common law, and enforce the 
performance of the agreement in ſpecie, it does 
it upon important reaſons, viz. when other- 
wife, there would be a great burthen and pe- 
nalty upon the party, if, having performed part, 
by which he himſelf has a loſs, and the other 


a benefit, he ſhould not have a reciprocal pertor- 


mance (4). 


n. c. 3.1.x. p. 139. n. (c) 


law : but as the decreeing of ſpecific performance is in the 
diſcretion of the court, it muſt not be conſidered as an uni- 


verſal rule; for if the plaintiff's title be involved in difficulties 


which cannot be immediately removed, equity will not compel 


the defendant to take a conveyance, though, perhaps, he 


v. Smith, 1 Bro. 


might at law be ſubject to damages for not completing his 


purchaſe. See Marlow v. Smith, 2 P. Wms. 198. Shapland 
R. 75. Cooper v. Denne, 21ſt July 1792. 
MSS. | TY | 
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SB CTION X. 


HERE is another branch of the ſtatute 
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1 (1); which reſtrains marriage agreements, (1) Seck. 4. 


not made in writing, and ſigned by the party 
(/). But an agreement by letter (+) takes it 


out of the ſtatute (2); for this is a writing (2) Bird v. 


ſigned 


Anon. Skin. 9 8 5 


(J) This ſtatute does not extend to mutual promiſes to 
marry, but relates only to contracts in conſideration of marri- 


| age, Cooke v. Baker, Buller's Ni. Pri. 280. 4to ed. 


() A letter not only takes an agreement in conſideration 
of marriage out of the ſtatute, but alſo, as before obſerved, 
agreements reſpecting lands, &c. Ford v. Compton, 2 Bro. 
Ch. R. 32. Tawney v. Crowther, 3 Bro. C. R. 318. ; but 
whenever a letter is relied on as evidence of an agreement, it 
muſt be ſtamped before it can be read, Ford v. Compton. 
It muſt alſo diſtinctly furniſh the terms of the agreement, 
Seagood v. Meale, Pre. Ch. 560. Str. 426. Clerk v. Wright, 
1 Atk. 12. ; or it muſt at leaſt refer to ſome written inſtrument, 
in which the terms are ſet forth, Tawney v. Crowther. It 
muſt likewiſe appear, that the other party accepted ſuch terms, 


and acted in contemplation of them: if, therefore, the huſ- | 


band was, at the time of the marriage, ignorant of the promiſe 
contained in the letter, equity will not decree upon it, Ayliffe 
Tracey, 2 P. Wms. 65. Neither will equity decree a por- 
N 2 | tion 


Bloſſe, 


- e 


Moor v. Hart, 2 Ch. R. 147. 1 Vern, 110. Wanckford v. Tarpon © Form 322, 
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Sawkins, 3 Bro. Rep. 388. And as a letter, ſetting forth 


of the ſaid deviſor, by three or four credible witneſſes, or elſe 


A TREATISE Bock l. 
ſigned by him. As to that clauſe, which relates 
to the writing, ſigning, and atteſting of wills 
(7), it is ſaid, that the ſigning of the devi- 

> "IDE 


tion upon a promiſe in a letter, if the defendant appear in 
the ſame letter to have endeavoured to prevent the marriage, 
though he was afterwards prefent at it, Douglas v. Vincent, 
2 Vern. 202. Q. Whether courts of equity will decree 
an agreement entered into by letter, if a deed appear to 
have been afterwards framed, (but not executed,) varying 
the terms expreſſed in the letter ? See Cokes v. Maſcal, 2 
Vern. 34. or if the terms be varied by parol? See Jordan v. 


the terms of an agreement, takes the agreement out of the 
ſtatute, it being a ſufficient ſigning ; ſo, it ſeems, it is a 
ſufficient ſigning, if a perſon, knowing the contents, ſub- 
ſcribe the deed as a witneſs only, Welford v. Beazeley, 3 
Atk. 503. 


(1). The clauſe referred to is the 5th ſection of the ſtatute, 
which enacts, that all deviſes and bequeſts of any lands 
or tenements, deviſeable either by force of the ſtatute of wills 
or by this ſtatute, or by force of the cuſtom of Kent or the 
cuſtom of any borough, or any other particular cuſtom, ſhall 
be in writing, and ſigned by the party ſo deviſing the ſame, 
or by ſome other perſon in his preſence, and by his expreſs 
directions, and ſhall be atteſted and ſubſcribed in the preſence 


they ſhall be utterly void, and of no effect.“ The above 
clauſe requiring the deviſe to be ſigned by the teſtator, or by 
ſome other . in his e, and * his expreſs direc- 

tion, 
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ſor, in the preſence of the witneſſes, is not 


neceſſary. And this ſtatute, and that of inteſ- 
tates, 


* 


tion, has frequently led to the queſtion, what ſhall be con · 


ſtrued a ſigning ? the firſt caſe, in which this queſtion was raiſ- 
ed, was Lemayne v. Stanley, 3 Lev. 1. 1 Eq. Ca. Ab. 403. 


in which caſe it was determined, that if the teſtator write 


the will with his own hand, though he does not ſubſcribe 
his name, but ſeals and publiſhes it, and three witneſſes ſub- 


| ſcribe their names in his preſence, it is a good will; for his 


name being written in the will, it is a ſufficient ſigning, and 
the ſtatute does not direct, whether it ſhall be at the top, 
bottom, &c. But from the caſe of Right leſſee of Cater v. 
Price, Dougl. 229. it may be inferred, that the above deci- 
ſion will apply only to thoſe caſes where the teſtator appears 
to have conſidered ſuch figning ſufficient to ſupport his will, 
and not to thoſe, where the teſtator appears to have intended 
to ſign the inſtrument in form. In the caſe of Right v. Price, 
the will was prepared in five ſheets, and a ſeal affixed to the 
laſt, and the form of atteſtation written upon it ; and the will 
was read over to the teſtator, who ſet his mark to the two 


firſt ſheets, and attempted to ſet it to the third, but being 
unable, from the weakneſs of his hand, he fard he could not 


do it, but that it was his will ; and on the following day, being 
aſked if he would ſigu his will, he ſaid he would, and attempt- 


ed to ſign the two remaining ſheets, but was not able. Lord 


Mansfield obſerved, that © the teſtator, when he ſigned the 
two firſt ſheets, had an intention of ſigning the others, 
but was not able. He therefore did not mean the ſignature 

. | of 
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tates, were drawn up by C. J. Hale, and the 


Judge of the Prerogative Courts (m). And 
e 1 there 


of the two firſt as the Gonature of the whole will : there 


never was a ſignature of the whole.“ The next doubt that 


occurred upon this point was, whether the teſtator ſealing 
his will was not a figning within the ſtatute ? and in Warne- 


ford v. Warneford, 2 Stra. 764. Lord Raymond is reported 


to have held, that it was; and of the ſame opinion three of 


the judges appear to have been, in Lemayne v. Stanley: but 


in Smith v. Evans, 1 Wilſ. 313. ſuch opinion was ſaid to 
be very ſtrange doctrine; for that if it were ſo, it would 
be eaſy for one perſon to forge any man's will, by only forg- 
ing the names of any two obſcure perſons dead ; for he would 
have no occaſion to forge the teſtator's hand. And they ſaid, 
« if the- ſame thing ſhould come in queſtion again, they 


| ſhould not hold, that ſealing a will only was a ſufficient ſign- 


ing within the ſtatute.” But in the caſe of Gryle v. Gryle, 2 
Ark. 176. Lord Hardwicke ſeems to have thought, that ſeal- 
ing without ſigning in the preſence of a third witneſs, the will 
having been duly executed in the preſence of two, would 


have been ſufficient to make it a good will. Upon the atteſta- 


tion of a will, many queſtions have alſo ariſen. The firſt 
ſeems to have been, whether the witneſſes muſt atteſt the ſign- 
ing by the teſtator? and, upon this point, the ſtatute not re- 


quiring the teſtator to ſign his will in the preſence of the witneſ- 


ſes, it has been held ſufficient, if the teſtator acknowledge to 
the witneſſes that the name is his, Stonehouſe v. Evelyn, 3 
P. Wms. 253. Grayſon v. Atkinſon, 2 Vez. 454 and Smith 
v. Codron, 7th July 1732. cited in Grayſon v. Atkinſon. | 

| . See 
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there are many things in them that are accord- 
ing to the yu of the civil law; and the con- 


3 | 


See allo Dormer v. Thurland, 2 P. Wms. 510. See alſo 
Peal v. Ongley, Comyns's Rep. 197. Ihe next queſti- 
on reſpecting the atteſtation was, what ſhall be conſtrued a 
ſigning in the preſence of the teſtator ; and upon this point, 
which firſt came into conſideration in Longford v. Eyre, 1 P. 
Wms. 740. Lord Macclesfield held, that © the bare ſubſcrib- 


ing of a will by the witneſſes in the ſame room, did not neceſſa- 


rily imply it to be in the teſtator's preſence ; for it might be 
in a corner of the room, in a clandeftine, fraudulent way, 
and then it would not be a ſubſcribing by the witneſs in the 
teſtator's preſence, merely becauſe in the ſame room ; but 


that here, it being ſworn by the witneſs, that he ſubſcribed 


the will at the requeſt of the teſtatrix, and in the ſame room, 
this could not be fraudulent, and was therefore well enough.” 


So in the caſe of Shires v Glaſcuck, 2 Salk. 688. the teſta. 


tor having deſired the witneſſes to go into another room, 
ſeven yards diſtant, to atteſt it, in which room there was 
a window broken, through which the teftator might have 
ſeen, the atteſtation was held good; for that it was 
enough that the teſtator might ſee the witneſſes ſigning, and 
that it was not neceffary that he ſhould actually ſee them. 
See alſo Davy and Nicholas v. Smith 3 Salk. 395. And 
Lord Thurlow, C. in Caſſon v. Dade, 1 Bro. Ch. R. 99. 
relying upon the authority of Shires v. Glaſcock, inclined 


to think a will well atteſted, where the teſtatrix could 


ſce the witneſſes through the windows of her carriage, and 


of the attorney's office. But the above caſes turned upon 


the 
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(3) Gilb. 
Rep. 261. 


. have been accordingly (3). And 


the circumftance of the teſtator being in a ſituation which 


. he be in a poſition in which he cannot ſee the ſigning, 


caſe. See alſo Croft v. Pawlett, Stra. 1109. It ſeems 


atteſt the will in the preſence of each other? But it was de- 
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there is t che ſame rule of Property in equity 
as 


% 


allowed of his ſeeing the witneſſes ſign ; if, therefore, 


it ſeems ſuch atteſtation would not be a compliance with 
the ſtatute, Ecclefton v. Pally, Carth. 79. Holt's Rep. 
222. Broderick v. Broderick, 1 P. Was. 239. Ma- 
chell v. Temple, 2 Show. 288. And in the caſe of Hands 
v. James, Comyns's R. 531. it was determined, that the 
queſtion, whether preſent or not, was a fact for the 
conſideration of the jury upon all the cireumſtances of the 


alſo to have been a queſtion, whether the witneſſes ſhould not 


termined, very ſoon after the ſtatute, that though the wit- 
neſſes muſt all ſee the teſtator ſign, or acknowledge the ſigning, 
yet that they may do it at different times, Anon. 2 Ch. Ca. 109. 
Freem. 486. Cook v. Parſon, Pre. Ch. 185. Jones v. Lake, 
cited 2 Atk. 177. Bond v. Sewell, 3 Burr, R. 1753, u. 
may be proper, in this place, to obſerve, that as the object 
of this clauſe of the ſtatute of frauds was to prevent thoſe 
impoſitions which had been practiſed on perſons in extremis, 
that it is the duty of perſons atteſting wills of lands, to be 
ſatisfied as to the ſanity of the teſtator ; for unleſs he be ſane, 
he cannot be ſaid to have a diſpoſing mind, which is of the ve- 
ry eſſence of a will; and on this account, the ſanity of the te- 
ſtator muſt be proved; and therefore, if a bill be brought to 
eſtabliſh a will againſt an heir, all the witneſſes, if living, 
muſt 
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as in law (4) ; and the ſame expolition of the ' 
ſtature law (n). And the rather, becauſe it is a 
EP ſtatute 


muſt be examined as to the fanity of the teſtator, Ogle D 
Cook, 1 Vez. 177. Grayſon v. Atkinſon, 2 Vez. 454. 
Townſend v. Ives, 1 Wilſon's Rep. 216. And fo ſtrictly do 
courts of equity inſiſt upon this rule, that they will not dif- 
pence with it, though the heir at law, by his anſwer, ſtate 
that he believes the will to have been duly made, &c. Potter 
v. Potter, 1 Vez. 274. ; and a compliance with it is the 
more neceſſary, as the court will ſet aſide a will, on account 
of the inſanity, even after 40 years poſſeſſion under it, and 
that, too, againſt a purchaſer, Squire v. Perſhall, 8 Vin. Ab. 
169. pl. 13. It may be material, in this place alſo, to con- 
ſider who are intended by credible witneſſes. « The epithet 
credible,” ſay Lord Mansfield, © has a clear preciſe meaning: 
it is not a term of art, appropriated only to legal notions, but 
has a ſignification univerſally received. It is never uſed as 
ſynonimous to competent. When applied to teſtimony, it preſup- 
poles the evidence given,” Wydham v. Chetwynd, 1 Bur- 
row's R. 417. But it ſeems, that formerly “ the judges 
were very ſtrict in regard to the credibility of the witneſſes ; 
for they would not allow any legatee, nor, by conſequence, 
| a creditor, where the legacies and debts were charged on 
the real eſtate, to be a competent witneſs to the deviſe, as be- 
ing too deeply concerned in intereſt not to wiſh the eftabliſh- 
ment of the will ; for if it were eſtabliſhed, he gained a fecu- 
rity for his legacy or debt; whereas, otherwiſe, he had no 
claim but on the perſonal afſets,” 2 Bla. Com. 377. Helier 
v. Jenings, 1 Freem. 510. Comyns's Rep. 91, 1 Lord 
Raymond, 505. Carth. 514. (See alſo Lord Mansfield's 


obſervations 
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ſtatute of frauds, which it is the proper buſineſs 
and juriſdiction of a court of equity to ſuppreſs. 


obſervations on this caſe, in Wyndham v. Chetwynd.) Hold. 
(4 (3p | faſt ex dem. Anſtey v. Dowſing, 2 Str. 1253. © Theſe 
þ i 5 | _ determinations, however, alarmed many purchaſers and 
i creditors, and - threatened to ſhake moſt of the titles in the 
kingdom that depended on deviſes by will. For, if the will 
1 was atteſted by a ſervant to whom wages were due, by the 
4 8 | apothecary or attorney, whoſe very attendance made them 
(| 1 | creditors, or by the miniſter of the pariſh, who had any de- 
THY mand for tithes or eccleſiaſtical dues (and theſe are the perſons 
moſt likely to be preſent in the teſtator's laſt illneſs); and 
if, in ſuch caſe, the teſtator had charged his real eſtate with 
the payment of his debts, the whole will, and every diſpo- 
ſition therein, ſo far as related to real property, were held 7 
1 to be utterly void. This occaſioned the ſtatute 25 G. 2. c. Y 
1.168 | | 6. which reſtored both the competency and credit of ſuch 
19 legatees, by declaring void all legacies given to witneſſes, and 
14 | thereby removing all poſſibility of their : intereſt affecting 
4 Il. F their teſtimony. The ſame ſtatute likewiſe eſtabliſhed the . 
| competency of creditors, by directing the teſtimony of all 
fuch creditors to be admitted ; but leaving their credit (like 
that of all other witneſſes) to be conſidered, on a view of all 
the circumſtances, ' by the court and jury before whom ſuch 
Will ſhall be conteſted; and accordingly, in Wyndham v. 
Chetwynd, 1 Burrows, 4 14. the teſtimony of three witneſ- 
ſes, who were creditors, was held to be ſufficiently credi- 
ble, though the land was charged with payment of debts; 
and the reaſons given on the former determinations were laid 


to be inſufficient,“ 2 Bla. ous 377, 378. 


er, 1 P. Wms. 352. 


bk. TIE. f 1. OF! EQUITY. 
(n) © The ſtatute of frauds is often e to have bee 


made upon great conſideration: on an attentive peruſal, 
however, it will not appear to have been very accurately penn- 
ed. It ſeems to be univerſally underſtood to be the meaning 
of the ſtatute, that the teſtator muſt ſign in the preſence of the 
ſubſcribing evitneſſes 3 yet there is no expreſs proviſion for 
that purpoſe in the clauſe (ſ. 5.) deſcribing the ſolemnities 


which are to attend the execution. It is as univerſally under- 
ſtood, that an expreſs written revocation muſt he executed 
with the ſame ſolemnities as an original will,; but in the 


clavſe (ſ. 6.) relative to ſuch revocations, the ſubſcription 


of the witneſſes is not directed; while, on the other hand, 
the ſigning by the teſtator in their preſence, is, in ſuch caſe, 
expreſsly preſcribed.” See Mr. Douglas's note in his report 
of Right v. Price. The firſt part of this obſervation ſeems 
alſo to haye occurred to Mr. Juſtice Forteſcue 9 in 
Stonehouſe v. n 3 P. Wms. 254. 


% 


(2) And ase equity, in the deviſe of a truſt will 
require a ſtrict obſervance of all thoſe requiſites which are 
preſcribed by the ſtatute as neceſſary to deviſes of land, 
Wagſtaff v. Wagſtaff, 2 P. Wms. 261, But if the deviſor 
be prevented by the fraud of the heir from making, or from 
completely executing, or from republiſhing his will, equity 
will convert the heir into a truſtee for the deviſee. See 
Sellack v. Harris, 5 Vin. Ab. mu pl. 31. Vane v. Fletch- 
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X. it has been ſaid, that where there is a 

written agreement, the whole ſenſe of the 

parties is preſumed to have been compriſed 

(x) Che= therein (1), and it would be dangerous to 


_ney's cafe 
rod. | make 
1 Roll's Ab. 


3295. | | Ex : 
Chriſtmas v. Chriſtmas, Sel. Ca) Ch. 20. Lord Irnham v. Child, 1 Bro. Rep. 92. 


\ | | 

(o) Where an agreement in writing is executed, 1t were 
not only azainſt the expreſs proviſions of the ftatute of 
frauds, but alſo againſt the policy of the common law to 
allow of parol evidence, for the purpoſe of adding to, or vary- 
ing the terms of the agree ment, Partriche v. Pawlett, 2 Atk. 
383. Tinney v. Tinney, 3 Atk. 8. Binſted v. Coleman, 
Bunb. 65. Meers v. Anſell, 3 Wilſ. 275. : but if it be 
alleged, that ſome material part of the agreement was omitted, 
by fraud, or that the intention of the parties was miſtaken and 
miſapprehended by the drawers of the deed, in ſuch caſes, 
it ſeems, evidence will be admiſſible, even though the 
agreement be executed, Langley v. Brown, 2 Atk. 253. 
Towers v. Moor, 2 Vern. 98. Hill v. Wiggett, 2 Vern. 
547. Harvey v. Harvey, 2 Ch. Ca. 180. à fortiori—will 
ſuch evidence be admiſſible, where the agreement is executory? 
Joynes v. Stratham, 3 Atk. 388. Baker v. Paine, 1 Vez. 
455. It may be material to obſerve, where evidence dehors 
the deed is admitted to ſhew what was the conſideration of 
the 
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make any addition (o) in caſes where there does 

not appear any fraud in leaving out any thing. 

Vet if, by proof, it appears that a ſettlement _ 
55 


the agreement, that the conſideration to be proved muſt be 
conſiſtent with the conſideration ſtated; as in Rex v. the 
Inhabitants of Scammonden, 3 Term Rep. 474. Fulbeck's 
Parallel, p. 9: and if the deed ſpecify the conſideration 
to have been a ſum of money, evidence is not admiſſible, in 
order to ſuperadd another conſideration, as natural love and 
affection, &c. Clarkſon v. Hanway, 2 P. Wms. 204. Pea- 
cock v. Monk, 1 Vez. 128. Nor, if the conſideration 
fail, can evidence be admitted to ſupport the conveyance 
as 2a gift, Bridgeman v. Green, 2 Vez. 627. Ramſden 
v. Jackſon, 1 Atk. 294. Hawes v. Wyatt, 3 Bro. Rep. 
156. ; and though the deed ſpecify a particular conſideration, 
and © other conſiderations,” generally, no conſideration but 
that expreſſed ſhall be intended, Lacey v. Whatſton, Cro. 
Eliz. 343. but Q. whether other conſiderations might not 
be proved? I do not propoſe, in this place, to conſider the 
caſes in which parol evidence is admiſſible to explain a will ; 
it may therefore be ſufficient to ſtate generally, that parol 
evidence is admiſſible for the purpoſe of explaining a latent 

_ ambiguity, either in a deed or will, Lord Bacon's Maxims, 
rule 23. Fonnereau v. Poyntz, 1 Bro. Rep. 472. May- 
bank v. Brooks, 1 Bro. Rep. 84.; and alſo for the purpoſe 
of rebutting an equity or truſt raiſed by implication, Petit v. 
Smith, 1 P. Wms. 7. Lady Glanville v. Ducheſs of 
Beaufort, 1 P. Wms. 114. Gainſborough v. Gainſborough, 
2 Vern. 252, Littlebury v. Buckly, cited 2 Vern. 677. 

| | Bachelor 


© . 


0 
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as intended, and the articles agree with the 
intent of the parties, but the ſettlement does 

not, it ſhall go according to the articles, although 

(z) Honor the ſettlement was made before the marriage (2), 


Vun when it may be ſuppoſed to have been waved, as 


658. 
3 Was it might be before marriage, though not after- 


123. | | | wards 
Weſt v. 3 


Errilley, 
2 P. Wms. 349- 3 Bro. . 325 Roberts v. Kingſley, 1 Vez. al 


* 


Bachelor v. Searle, 2 Vern. 736. Duke of Rutland v. Duck- 
eſs of Rutland, 2 P. Wms. 210. Mallabar v. Mallabar, For- 

reſter, 78. Lake v. Lake, i Wilſ. 313. Ambler, 126. 
Brown v. Selwyn, Forreſter, 240. But if evidence be ad- 
duced to rebut the equity or truſt raiſed by implication, ſuch 
evidence may be encountered by other evidence, to ſupport 
ſuch equity or truſt, Rachfield v. Careleſs, 2 P. Wms. 159. 
Nourſe v. Finch, 3d June 1791. 


% 


(p) The caſes referred to in the margin, do not wholly 
bear out our author's propoſitions ; for in all thoſe caſes, the 
ſettlement purports to have been made in purſuance and per- 
formance of the articles; which circumſtance reconciles the 
deciſions with the diſtinction taken by Lord C. Talbot, in 
Legg v. Goldwire, Forrefter, 20. that © where articles are 
entered into before marriage, and the ſettlement be made 
after marriage, different from thoſe articles, (as if by the 
articles the eſtate was to be in ſtrict ſettlement, and by 
the ſettlement the huſband is made tenant in tail, whereby 
: "= 
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wards (p). So where the huſband, when he 
propoſed the treaty of marriage, offered to 
ſettle 500 l. per ann. jointure, and after the mar- 


riage 


2 ; * 


he hath power to bar the iflue,) this court will ſet up the 


articles of ſettlement. But when both articles and ſettlement 


are previous to the marriage, at a time when all parties 
are at liberty, the ſettlement differing from the articles will 


be taken as a new agreemeat between them, and ſhall control 


the articles.” The ſame diſtinction had been pointed out, 
and inſiſted on, in Burton v. Haſtings, Gilbert's Rep. 113, 
114. but it was not adopted, nor recognized by the court. 


Courts of equity will not only vary the terms of a ſettlement 


in conſideration of marriage, when made after marriage or 
before marriage, if expreſſed to be in purſuance of the arti- 
cles; but will alſo modify the limitations of the articles, ſo as 
to anſwer and effectuate the real end and intention of the par- 
ties, notwithſtanding the legal operation of the words in which 
the articles are expreſſed. For courts of equity do not con- 
ſider themſelves tied up to an implicit obſervance of the ſame 


rule with courts of law, in reſpect to thoſe limitations, which 
are the immediate objects of their juriſdiction ; namely, limi- 


| tations which do not include or carry the legal eſtate. See 
Mr. Fearne's Eſſay on Contingent Remainders, p. 124. 4th 
ed. This moſt able writer having enumerated all the cafes 
upon that ſubject, and pointed out the principles to which 
they are to be reſpectively referred, obſerves, that * upon 
the whole, the general doctrine upon this ſubje& appears to 
be, that, in the caſe of articles before marriage, containing 
| | limitations 
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| riage took notice, that the jointure ſettled 
was not ſo much, and talked of making it 


limitations that would give the parents, or either of them, 


ſuch an eſtate tail as would enable the father alone, during 


the coverture or the ſurviving parent afterwards, to bar 
the iſſue of the marriage under a legal ſettlement, limiting 
the eſtate in the ſame words, equity will rectify it, and make 
a ſtrict ſettlement, unleſs the iſſue is otherwiſe provided for 
than by the limitations to the heirs, &c. or from other limi- 
tation, or proviſion in other lands, it appears that the parties 
knew and intended the diſtinction. But the court will not 
interfere, if both articles and ſettlement are made before mar- 
riage, unleſs the ſettlement in that caſe be expreſſed to be 
made in purſuance of the articles ; for the coutt will ſuppoſe 
that the parties had altered their intention, with reſpec to 
the terms of their marriage; which they may do before the 
marriage, though not afterwards ; and that the ſettlement 


was made in purſuance of ſuch new agreement, and not 
of the artieles. But when it is ſaid to be made in purſuance 
of the articles, all room for ſuch a ſuppoſition is precluded.” 


Fearne's Con. Rem. 155, 156. However, it is material 
to obſerve, that, in thoſe caſes, courts of equity will not 


- Interpoſe to the prejudice of purchaſers for valuable confidera- 
tion and without notice, Weſt v. Erriſſey, 2 P. Wms. 349. 


Powel v. Price, 2 P. Wms. 535. Warwick v. Warwick, 


3 Atk. 291. Nor will they vary the ſettlement, unleſs the 


articles themſelves be produced, Cordwell v. Macrill, Amb. 


| Rep. 315. though evidence be offered to ſhew what the in- 


ſtructions were, Aſherton v. Rooke, 3 Vin. Ab. 366. 


cu. III. $ 12. OF EQUITY. 


up ſo much s although there was no covenant 
or agreement proved, whereby he boufid him- 


ſelf to make a jointure of that 'value, yet the 
heir ſhall be decreed to make it up (3). For 
a covenant is but an evidence of the agree- 
ment; and therefore, if there be any otller 
evidence, which proves the agreement, it is as 


good (4). 
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(3) Benſon 
v. Bellaſis, 
I Vern. 17. 
Gleg v. 
Gleg, 

5 Vin. Ab. 


S1T. pl. 2x, 


(4) See c. 4. f. T. (2) Brice v. Carr, 1 Lev. 47- Noris's cafe Hard. 175. 


SECTION XII. 


* 


party that conveys. But an aſſent, on the 
part of the perſon that takes, is alſo eſſontial to 


all conveyances and contracts; for where a man 


is to be veſted with an intereſt, his acceptance 
is neceſſary (1); otherwiſe, of a bare authority 
only 


ND ſo much for the agreement of the 


(x\Thomp- | 


pe 
2 Ventr: 


ub. 2 Salk. 618. Curtis and Cottel's caſe, 2 Leon. p. 72. pl. 97. 5 Vin, Ab. 5c8., 


"2M 
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only (0. vet this i is not to be compared with 

ſuch collateral acts or circumſtances, as, by the 

* poſitive law, are made the effectual part of a 
conveyance, viz. livery of ſeiſin, attornment 

(Y), and e entry of the party; as in 

caſe of exchanges (/), or the like. For where 

an act is done for a man's benefit, his agree- 

ment is implied till he diſagrees; becauſe no 

man can be ſuppoſed to be unwilling to do that 

which is for his advantage. And this does not 

hold only in conveyances, but in the pift of 

(Butler goods or chattles (2), whether in poſſeſſion or 
and Baker's action (1). But the donees may make refuſal in 


caie, 


. ee pais; and hereby the property and intereſt ſhall 


De Bervois, be deveſted out of him; for a man cannot ha ve 
687. + Afi 
Wankford v. Wankſord, 1 Salk 0 8 


(9g) See Thompſon v. Leach, 2 Ventr. 198. in which 
this ſubje& is very elaborately diſcuſſed by Ventris, J. See 
alſo Butler and Baker's caſe, 3 Co.. 26. | 


hn 


(r) The neceſſity of attornme ot is in moſt caſes. taken 
away by the ſtatutes 4 Anne, c. 16. {. 9, and 11 G. 2. c. 
rg: Lit. 


(/) Upon an exchange, or on partition, the parties have 
neither freehold 1 in deed nor in law before they enter, Co. 


Litt. 266. b. 


(:) Q. Whether a gift is not countermandable by the 
donor before actual acceptance by the donee, ſee Atkin v. 
Berwick, Stra. 165. 10 Mod. 432. 


Ch. II $12. or EQUITY. 
an eſtate put into him in ſpite of his teeth. But 


when a freehold is veſted in him, it cannot be 


deveſted by nude parol in pais (2); but remains 
| in 


(2) © As an act in pais will, in Yome caſes, amount to an 
agreement, ſo an act in pais, in ſuch caſes, may amount to 3 
diſagreement; as where the tenant by deed doth enfeoff the 
lord and a ſtranger, and makes livery to the ſlranger in the 
name of both; in this caſe, if the lord by word diſagree to 
the eſtate, it is nothing worth; and on the other ſide, if he 
enter into the land generally, and take the profits, this act 
will amount to an agreement to the feoffment; but if he en- 
ter into the land and diſtrains for his ſigniory, this act 
amounts to a diſagreement of the feoffment, and will diveſt 
the freehold out of him. And yet, in ſome caſes, a claim 
by word will direct an entry to be an agreement to one eſtate, 
and a diſagreement to another; as, if lands be given to huſ- 
band and wife in tail, and after the ſtatute of 32 H. 8 the 
huſband aliens the land to the uſe vf him and his heirs, and 
afterwards deviſes it to his wife for life, and dies, the wife 
enters, claiming by word the eftate for hfe, this is a good 
diſagreement to the eſtate of inheritance, and a good agree- 
ment to the eſtate for life; for there is not any doubt of the 
tenant to the præcipe, and the act and the words work to- 
gether. But if the wife, before her entry, agrees by word 8 
one eſtate, and diſagrees to the 3 this is nothing worth. 
3 Co. 26. b. 
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in him always till diſagreement in a court of 

record, to the intent that the tenant of the 
( Butler Præcipe may be the better known (3); except 
and Baker's in ſome ſpecial caſes. 


caſe, 


3 Co. 26. b. 
Popham 89 2 Leon, pl., 9). 


4 


Oh. AV. 2. OF EQUITY. 
Of the Subject Matter of Covenants. 


SECTION I. 


T follows in order, that we treat of the 


ſubject matter of covenants. And here 


it is a certain rule that agreements receive 
all their force from the ability of the par- 
ties, and can never extend further (a); for 
of ſo much, and no more have they a li- 
berty of diſpoſing. If therefore, they 
know on both ſides that the thing is ab- 


ſolutey impoſſible, and are privy to each 


other's 


(a) This rule only applies to ſuch undertakings as are 
impoſſible to all men, and with the nature of which every 
man muſt be preſumed to be acquainted ; and it is obſervable 
that though our author lays down the rule, that the ability 
of the parties determines the meaſure of the obligation, yet, 


in the illuſtration of the rule, he ſhews that damages may be 


recovered on an agreement impoſſible to be performed, if the 
party undertaking alone knew of the impoſſibility. And 
this is agreeable to the principles laid down by Puffendorff, 
from whom our author ſeems to have drawn his diſtinction. 
Puffendorff, b. 3. c. 7. ſ. 2. 
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(r) Co. Litt. 


f 206. a. 


(2) Thorn- 
borrow v. 


Whitacre, 


2 Lord 
Raym. 
1164. 


(3) loſt. | 
lib. 3. 
tit. 20. I1. 


Dig. lib. 45. 


. 
Domat, 

b. x. tit. 1. 
L 4. 173. 
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other's knowledge as to this point, the en- 
gagement cannot be eſteemed a deliberate 


and ſerious act, or be of any validity (1). 
But if the undertaker only know the im- 
poſſibility, and not the other party, he ſhall 
pay him the damage that he ſuſtains by 
being thus impoſed upon (2). And fo, if, 
he neglet&d ro weigh his own ſtrength, 
ſo as to undertake an impoſſibility, which, 
upon due conſideration, he might have 
found to be ſuch (59. And in the civil 
law, an impoſſible condition avoided the 
contrat; for they concluded, that by the 
adding a condition, which they know to 
be impoſſible, the parties could not intend 
the agreement ſhould be of any force (3). 
Yet, it, ſcems, in the law of England, the 
rule is not the fame of conditional as of 
other contracts. For by that law, an agree- 

ment 


(3) If A. for money paid him by B. will undertake to do 
an impoſſible thing, an action ſhall lie againſt him for not 
per forming it; as in a caſe of bond with an impoſſible condition, 
the bond is ſingle ; ſo where a man will, for a valuable con- 
ſideration, undertake to do an impoſhble thing, though it can- 
not be performed, yet he ſhall anſwer damages, P. Holt, C. 
Juſtice, 'Thornborow v. Whitacre, 2 Lord Raymond, 116% 
5: but ſee Putterton v. Agnew, 1 Salk. 172. 


Ch. IV. SH or EQUITY. 


ment to do a thing in itſelf F 
or out of the power of man, is void in all 
caſes (c). And. _—_ make this difference 

| 3 uo between 


00 Lord Cle. in confine : ah effec of impoſlible con- 
ditions, appears to have claſſed them under four diſtinct 
heads: © 1ft, Where they are poſſible at the time of their 
creation, but afterwards become impoſſible ; and he diſtin- 
guiſhes that impoſſibility: which is produced by the act of God, 
and that which is produced by act of the party. 2dy, When 
they are impoſſible at the time of their creation gdly, When 
they are againſt law, as mala prohibita, or mala in ſe 4thly, 
When they are repugnant to the grant by which they are 
created, or to the eſtate to which they are annexed. . (See 
Co. Litt. 206. a. note (1), Hargrave and Butler's ed.) 
« In any of which caſes,” Sir William Blackftone obſerves, 
« if they be conditions ſubſequent, that is, to be performed 
after the eſtate is veſted, the eſtate ſhall become abſolute. in 
the tenant : bur if the condition be precedent, or to be per- 
formed before the eſtate veſis, the grantee ſhall take nothing 
by the grant; for he hath no eſtate until the condition be 
performed.” 2 Bla. Com 156, 157. See Popham v. Bam- 
field, 1 Vern. 83. Lord Falkland v. Bertie, 2 Vern. 340. 
This diſtiaction between conditions precedent and ſubſequent 
is often mentioned in courts of equity; yet the prevailing diſ- 
tinction in equity, as to conditions, is where compenſation 
Can be made, and where not; and therefore, where A. con- 


veyed lands to B. &c. upon truſt, that if C. the ſon of A. 


within fix months after the death of A. ſhould ſecure to truf- 
tees 5201. for the younger children of C. then, after ſuch ſecu- 
rity 


* 


199 


100 


40 Shep- 
herd's 
Touchſtone 
c. 23. p. 414. 
Anon, 


1 Mod. 180. 


(5)Feltham 

v. Cud- 
worth, 

2 Lord Ray- 

mo. 7066. 

Co. Litt. 

206. 

Popham v. 

Bam field, 

I Vern $2. 
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between an impoſſible and an uncertain 
limitation of an eſtate; - that the firſt can- 
not be intended any part of the contract, 
nor to have been the ſubje& of deliberatian 
for no man in his ſenſes deliberates about 
what is abſolutely out of his power ; but 
an uncertain limitation is void (4) upon an- 
other account, viz. Becauſe the court cannot 
aſcertain it. But as to impoſſible conditions, 
if they be precedent, the intereſt will never 
veſt (5); but if ſubſequent, the deed is 
ſingle; for it ſhall be intended, that he 
knew he could not perform it, and ſo did 
cc to defeat the deed. 


1 Koll's Ab. = 5 Vin. Ab. 110, 111. N e Dig. p. 32 5. 


rity given, to convey to C. ad his heirs, and until the time 
for giving ſuch ſecurity in truſt for the eldeſt ſon of C. and 
in default of ſuch ſecurity, to convey to ſuch eldeſt ſon and 
his heirs, C. died before ſuch ſecurity given: yet this con- 
dition precedent being only in the nature of a penalty, the 
intent of the truſt ſhall be regarded, which was to ſecure 500). 
to the younger children, Wallis v. Crimes, 1 Ch. Ca. 89. 
See Glaſſcock v. Brownell, Finch, 178. Pitcairne .w. 


Brace, Finch, 403. Woodman v. Blake, 2 Vern. 222. Ber- 


tie v. Falkland, 2 Vern. 339. But though equity will, un- 
der ſome circumſtances, relieve againſt the breach of a con- 
dition precedent where damages are certain; yet, it ſeems, 


that they will not where the damages accrued are contin- 


gent, and cannot be eſtimated, Sweet v. Anderſon, 5 vu 


Ab. 93. pl. 15. ſee c. 6. . 4. 


Ch. 1V.4 2 OF EQUITY. 


SECTION II. 


(Yu T a man may bind himſelf to do any 
Þ thing, which is not in itſelf impol- 
ſible (1); and it is at his peril if he does 
not perform it Cd). And the legal diſtinc- 
tion between a near and remote poſſibi- 
lity (2) having no foundation in reaſon, 
is not regarded in equity Ce); and there- 
fore, ſince the ſtatute of 21 H. 8. cap. 15. 
when long leaſes could firſt be taken with 
ſecurity, remainder of a term for years 
was admitted there, and deemed as ſtrong 
an intereſt as an eſtate of frechold and in- 

| heritance. 


(d) See 5 Vin. Ab. 110, 111. 1 Roll's Ab. 419, 420. 
where the caſes illuſtrative of this rule are eolleqed, See 
allo Smith v. Morris, 2 Bro. * 41. 


(e) There are two kinds of poſſibilities : the one a bare 
pollbility, that which the heir has from the courteſy of his 
anceſtor, and which is nothing more than a mere hope of 


ſucceſſion ; and a poſſibility coupled with an intereſt, ſuch as 
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(1) 1 Roll's 
Ab. 419. 

5 Vin, Ab. 
110. 

(2) Cholm- 
ley's caſe, 

2 Co. 51. 


an executory deviſe, or ſpringing uſe. The firſt kind of 


poſſibility is not regarded at law, though, under particular 
circumſtances, it is in equity: the latter is now, under certain 
reſtritions, equally regarded both in law and in equity. 


— — 
OG ang —— Wenn ot ů * ee . 


— ood oy 2 E ot nes ON 0 I CR 
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— —U— „ 2 ⅛ꝙ—. 2 K I. 


mer v. Pad - 
diſlon, 
2 Vent. 383. 
Sce Duke of 
Norfolk's 
caſe, 
2 Ch. Ca. 1. 
Ftertcher's 


caſe, 1 Eq-'Ca. Ab. 193. 


4 Co. 66. b. 


(3) go. 


A TREATISE - „ "Bibi 
heriance OD. So if. A. covenants, Ec, 


in caſe he dies without iſſue, to give his 


lands in D. to his brother, this ſhall be 
carried into execution, upon the falling of 


the contingency, although the limitation 


be aſter a dying without. ifue (3) So 
although a grant (4) of a poſſibility is 
not good in law (g), ne a. poſlibility of 


a roll 
C4 7 Cheddington's caſe, x Co. 1 54. b. Fulwood's cafe, 


Ty / ) It is certainly true that -the remainder 1 a term, 
after a limitation for life, was formerly held to be void at 
law, becauſe by poſſibility the life might not expire during the 8 
term, Dyer, 74. pl. 18. 1 Roll's Ab. 610. pl. 4; but equity 
conſidering this rule as againſt natural juſtice, and a ſerious 
impediment to farmers of long legſes, anxious to make pro- 


_ viſion for their families, allowed ſuch limitations to operate 


by way of truſt : the good effects of which induced courts 


of law to relax their former rule in favour of ſuch limitations 
ina will, which are now allowed to operate at law by way of 


executory deviſes, Matthew Manning's caſe, 8 Co. 95. but, 
as executory deviſes were originally treated in equity as li- 
mitations of a truſt, ſuch limitations over, of a term in truſt, 
are allowed to prevail in equity even in a teed, Walmſtrey 
v. Tanfield, 1 Ch. Rep. 16. Duke of Norfolk's caſe, 3 


Ch. Ca. 1. 1 Eq. Ab. 192. Maſſenburgh v. Aſh, Ming 


234. 304. 
(g) The wiſdom and 1 of the ſages 5 Cds 


of our law,” ſays Lord Coke, “have provided that no poſ- 


Ar, right, title, nor thing in action, ſnall be granted or 
aſſigned 


e, 
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a truſt in equity might be aſſigned (5). So 
a covenant to ſettle lands, of which he had 
only 
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(5) Walm- 
ſtrey v. 
Tanfield, 
1 Ch. Rep. 
18. Goring 
v. Bicker- 


a Ca. $. Pollax. 31. Wind v. Jekyll, 1 P. Wms. £72. Vezey v. Pinwell, 
Pollexten, 44. Higzden v. . Williamſon, 3 b. Wms. 132. Kempland ». Courtenay, 2 
Freem. 250. I been v. Duffay, 9 Mod. 101. Duke of Chandos v. Talbot, 2 . 


Was. 608. 


aſſgned to ſtrangers; for that would be the occafion of ts 
tiplying contentions and ſuits,” Kc. But all right, title, 
and actions, may be releaſed to the terretenant for the ſame 
reaſon, for avoiding contentions and ſuits,” Lampet's caſe, 
10 Co. 48. a. And though a poſſibility, or contingent in- 


tereſt, be not grantable at law, yet, whether in real or per- 


ſonal eſtate, i it is tranſmiſſible and deviſable, Sheriff v. Wroth- 
ham, Cro Jac. 509. Pinbury v. Elkins, 1 P. Wms. 566. 
King v. Withers, Forreſter, 117). Gurnel4v. Wood, 8 
Vin. Ab. 112. pl. 38. Chauncey v. Graydon, 2 Atk. 616. 


Peck v. Parrott, 1 Vez. 236. Vezey v. Pinwell, Pollexfen, | 


44. Jones v. Roe, 3 Term Rep. 88. Selwyn v. Selwyn, 
2 Burr. Rep. 1131. See alſo Barnes v. Allen, 1 Bro. Rep. 


181. Fearne's Con. Rem. 444. The caſes referred to 


in the margin abundantly prove, that intereſts in contingency, 
reſpecting perſonal eſtates, are aſſignable in equity; but it may 


be material to obſerve, that, in the caſe of aſſignments of ſuch 


intereſts, equity requires the aſſignee to ſhew that he gave a 
valuable conſideration for the intereſt aſſigned; and therefore 
will not interpoſe to afliſt volunteers. But courts of equity 


will eſtabliſh aſſignments of contingent intereſts againſt ex- 


ecutors, "adminiſtrators, or heirs at law, even where ſuch 


aſhgaments are made, not for conſideration of mbney, but 
in conſideration of love and affection, and advancement of 


children, Wright v. Wright, 1 Vez. 40g. 


was 1: A TREATISE ' Book], 


| * a poſſibility of deſcent 0 þ 3, ſhall be 
(6) Hobſon Carried into execution in equity (6); for 


_ Ws. the court does not bind the intereſt, but, | 
191 3 „„ 
2. inſtead of damages at law, enforce the per- 
1 formance in ſpecie. But the law does not 
2 F. Wms. 
132. admit of grants, or other conveyances, ex- 


cept there be a foundation of an intereſt 

5 in the grantor, and he has the thing either 
A aQually, or potentially. Yet. of declarations 

| Precedent 


(3) A diſtinction appears to have been taken in Wright 
v. Wright, 1 Vez. 409. between aſſignments of a poſſibility 
of an inheritance, and aſſignments of a poſſibility. of a chattel 
real: the diſtinction was, however, overruled ; and the caſes 
of Beckley v Newland, and Hobſon v Trevor, were refer- 
red to by Lord Hardwicke as concluſive upon the point. It 
is obſervable that Lord Kenyon, C.] in the caſe of Jones 
v. Roe, 3 Term Rep. 88. puts the caſe of an heir dealing 
in reſpect of bis hope of ſucceſſion as a void contract; it being 
a bare poſſibility, and not the ſubject of a diſpoſition during 
the life of the anceſtor : from which it may be inferred, that 
damages could not be recovered at law for non-performance 
of ſuch a contract; and yet it appears, from the above caſes 
of Buckley v. Newland, and Hobſon v. Trevor, that ſuch 
5 a contract would be decreed in equity, if for a _yaluable con- 
: ſideration. This, therefore, may be conſidered as an inſtance 
in which a court of equity will decree the ſpecific performance 
of a contract, though damages could not be recovered : at Jaw 
for the non-performance of it. 


c Iv. 92 or EQUITY. 


precedent it does allow, provided it be if 
| terwards enforced by ſome new act: as, 


if a man covenants to purhcaſe the manor 


of D. and levies a fine of it. before ſuch 
a day, to certain uſes expreſſed in the in- 
denture of covenants, this deed to lead 


the uſes will be fufficient, though the land 


is purchaſed after; becauſe there is a new | 


act to be done, viz. the fine (i). But if I 


- covenant with my fon, in conſideration of © 


natural love, to ſtand ſeiſed to his uſe of 
the lands which 1 ſhall after purchaſe, yet 


the uſe is void: the reaſon is, becauſe there 


is no new act to perfect this beginning (, 
and | had nothing at the time of the co- 


venant (7). So if I mortage land, and (5 yever. 


after 


ton v. Yel- 
verton, 
Cro Elia. 


401. 2. Roll's Ab. 790. 


(i) The caſe admitted in Velverton v. Velverton, Cro. 


Eliz. 40 1. ſuppoſes no other uſes to have been limited at the 
time of levying the ſine; which may be a material cireum- 


ſtance, where there e be two deeds en diſlin& 


and inconſiſtent uſes. 
(4) Though a covenant to ſtand ſeiſed of lands to be after 


purchaſed x be void at law, unleſs there be ſome new act to 


de done; yet it ſeems, that a covenant to ſettle lands of ſuch 


a value will charge after-purchafed lands, though the cove- 
nantor had none at the time of executing the covenant, Took 
v. Hafting, 2 Vern. 99. 
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after covenant with J. 8. in conſideration 

of money that after entry for the condi- 

tion broken, I will ſtand ſeiſed to the uſe 

of the ſaid J. 8. and I enter, and this deed 

is enrolled, and all within the ſix months, 

yet nothing paſſes (1), becauſe this enrol- 

ment is no new act (mn), but only a per- 

fective ceremony of the firſt deed of bar- 
(8)Referres gain and fale (8). And the law is the 
tom Yel- ſtronger in this caſe; becauſe of the vehe- 


verton v. 


. ment relation which the enrolment has to 
ro. Eliz. 


as having 78 ; the 
been decid- | 

ed in 29 

Eliz, but neither che n name of the caſe nor of the court is mentioned. 


- 


(J) Conveyances by bargain and ſale are, in this particular, 
leſs operative than a feoffment or fine ; for by a feoffment or 
fine, all uſes and poſlibilities are conveyed : but it is otherwiſe 
by bargain and ſale. Anon. 1 Leo. 3 3. Edwards v. n. ; 
andres, 416. 0 


(m) This mode of condeying land is created and eftabliſh- 
ed by the 27 H. 8. c. 15. which executes all uſes raiſed ; 
and as this introduced a more ſecret way of conveyancing 
than was known to the policy of the common law, the enrol- 
ment of the deed of bargain and ſale was made neceſſary by 
the 27 H. 8. c. 16. and as, till enrolment, the conveyance is 
inchoate and imperfect, the lands remain in the bargainor ; 

but when the conveyance is completed by the enrolment, re- 
lation ſhall be had to the delivery of the deed, and the bar- 
gainee ſhall be conſidered as ſeiſed of the land from ſuch period, 
Sheppard's Touchſtone, Bargain and Sale. 


Ch. IV. $ 2. OF EQUITY. 


the time of the bargain and ſale, at which 
time 1 had nothing but a bare condition. 
So the ſtatutes of wills (9) of land require, 
that the deviſor ſhould be ſeiſed ſn} of the 
land at the time of making his will (ro) 
But a man may deviſe rm perſonal (9) 

which 


Ch. Rep. 100. 3 Com. Dig. 18, 


% 


(a But though after-purchaſed freehold Jands will not paſs 
by a will without republication, the ſtatute requiring the de- 
viſor to be ſeiſed at the time of making his will; yet, if the de- 
viſor, at the time of making his will, has contracted for land, 

ſo that he has an equitable eſtate in ſuch lands, they will paſs 
by general and ſweeping words, Davie v. Beerdſham, 1 Ch. 
Ca. 39. Prideaux v. Gibbon, 2 Ch. Ca. 144. Allen v. 


Allen, Moſeley, 262. Milner v. Mills, Moſeley, 123. Pot- 


ter v. Potter, 1 Vez. 437. Gibſon v. Lord Montfort, 1 Vez. 
494. and the circumſtance of a day ſubſequent to the date of 
the will being agreed on for the execution of ſuch contract, 
will not vary the caſe, Greenhill v. Greenhill, Pre. Ch. 320. 
but the articles muſt have been entered into before the making 
of the will, Langford v. Pitt, 2 P. Wms 629 and they 
muſt be ſuch as a court of equity would have enforced in ſpecie, 
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(9032 H. 8 
S 


34, 35 H. 8 
e. 6. 

12 Car. 2. 
3 
(10) Breit 
v. Rigden, 
Plowd. 343 


| . cls ny Bunter v. 
Cook, 1 Salk. 237. Holt's Rep. 249- 1 Bro: P. C. 199. Strode v. 


Falkland, 3 


Potter v. Potter, 1 Vez 437. See allo Pulteney v Lord 


Darlington, 1 Bro. Rep. 226, 227. where the caſes upon this 
head are diſtinguiſhed and claſſed. . | 


(e) Tn Bunter v. Cook, the court of King's Bench doubted 


whether a chattel real, acquired after * making of the will. 
would 
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atk: 557 
Sayer v. 
Sayer, 

2 Vern. 3, 
Matters v. 
Matters, 

I P. Wms. 
424. 
(12) Vezey 
v. Pinwell, 
Pollexf. 44. 
Kempland 
v. Cour:c- 
Lay, 

2 Freem. 
250. Theo- 


bald v. Daf- 


fey. 9 Mod. 
101. 2 P. 
Wms. 608. 


thing in action when recovered ; 


A TREATISE. Book I. 
which he has not; for the legacy paſſes 
not by the will, but by the aſſent of the 
executor, to whom the will is only di. 
rectory (11). And whatever thing would 
come to my executors, I may diſpoſe of 
by my will, as a right of a term, or a 


for the 
executor has his authority only to fulfil 
the will (12). But at common law, what 
ſhould not be done by my executors, but 
by my heir, could not be deviſed as a 
poſſibility, &c. unleſs - veſted with an in. 
tereſt (p): yet, it ſeems, ſince the ſtatute 
| | of 


would paſs by it ; but that doubt ſeems to have been fince done 
away; for in Wind v. Jekyll, 1 P. Wms. 575. Lord C. 
Parker held, that ſuch an intereſt would clearly paſs, and ſtat- 
ed the reaſon of the difference between freehold and perfonal 
intereſts, acquired ſubſequent to the making of the will, to 
be; © that with regard to the real eſtate bought after the 
marriage, ſuppoſing that not to paſs, till there is one in law ca- 
pable of taking it, viz. the heir; but as to the perſonal eſtate, 
if the executor, though appointed before the acquiring thereof, 
does not take it, it is uncertain who ſhall.” 


(2?) Such an intereſt was held, in Marks v. Marks, 


5 Pre. Ch. 4. 6. to be deſcendible; but it may be proper 


to obſerve, that it veſts not in the perſon who is heir 


at law at the time of the death of the finſt purchaſer 


) „„ | of 


cu. v. 5 3. or EQUITY. 


of uſes, the deviſee may take benefit of it by an 


equitable conſtrudtion. = 


— 


209 - 


of fach poſſibility, but 3 ſuch perſon as may be his heir at 


law at the time of the contingency happening, Goodright 


v. Searle, 2 Wilſon, 29. Fearne, Exec. Dev. 448. 3d 


ed. And it ſeems now to be finally ſettled, that a poſhbility 
clothed with an intereſt is not only deſcendible, but deviſeable, 
Selwyn v. e 2 Burrows's Rep. 1131. Jones's: Perry, 
3 Term Rep. 88. | | 


SECTION III. 


ND even at law, a man is bound to do 
all that lies in his power (1); ſo that if 
part of the agreement becomes impoſlible by 
the act of God, that does not diſcharge the 
reſt (2), although it were in the disjunctive, 


( 
* . 


and 


(1) Lite. 
Sec. 352. 
Thorn- 
borow v. 


. Whi acre, 


2Loru Rays 
mend, 1165. 


(g) The caſe here referred to is probably an anonymous | 


caſe, I Salk 170. where the condition was to make the 


obligee a leaſe for life by ſuch a day, or pay him 100l.— 
Obligee died before the day, and adjudged that his executors 


ſhould have the 100l. per Treby, C. J. And the ground 


of Laughter's caſe, 5 Rep. 21. was denied to he univerſal. 
P | The 
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and he is deprived of his election. So if the 
whole were at firſt impoſſible, yet if it may be. 
come poſſible, before he is compellable to do 


This wean of the "hte in Laughter's caſe is reported 
by Lord Coke to have been, that © where a condition of: 
bond conſiſts of two parts in the disjunctive, and both are 
poſſible at the time of the bond made, and afterwards one of 
them becomes impoſſible by the act of God, the obligor 
is not bound to perform the other part; for the condition 
is made for the beneſit of the obligor, and ſhall be taken 
beneficially for him, and he hathy election to perform the one 
or the other for the ſaving of the penalty of his bond; and 
when one part is become impoſſible by the act of God, it 
is as beneficial for him, as if that part of the disjunctive 
which is become impoſhble, had been the only condition 
of the bond. And ſo when one became impoſſible by the act 
of God, which by no induſtry he could perform, his bond 
is ſaved, akhough he doth not perform the other, quia im- 

potentia excuſat legem.” In Studholme v. Mandell, | 

; Lord Ravm. Rep. 279. the court are reported to have faid, 
4: © th- rule and reafon in Laughter's caſe ought not to 

„ o largely as Coke has reported, but according 
e are of the caſe.” The rule, however, was allow- 
„od law, and has been followed in many ſubſequent 
Vood v. Bates, Sir William Jones's Rep. 171- 

ee condition conſiſt of two parts, of which one was 
dle at the making of the condition, the other ought 
formed, 21 Ed. 3 29. b. Mallory's caſe, 5 Rey. 
2 112. a 1 5. See 5 Vin. Ab. Condition (C. c. . 
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it, it is not void; for the la reſpeteth the 
right of poſſibility, and will have nothing to 
be void that by poſſibility may be made good. 
As where a dean and chapter (2), before the 
diſabling act, made a lcaſe for ninety- nine years, 
and covenanted to renew, at the expiration 
of the ninety-· nine years, for ninety- nine years 
more; although the covenant is entire, yet 
they ought to make ſuch leaſe as is in their 
power, viz. for forty years, which was allo w- 
ed them by the ſtatute (7). | 
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(2)Dr. Bet- 
tel worth v. 
Dean and 
. of 
St. Paul's 


and Rudi- 
mer ts of 
Law ani 
ie ns 


Parry v. Drown, 3 ch Rep. 3 1 Ch. Ca. 23. 


(r) From the rule Jaid down in Brewſter v. Kitchell, 1 
Salk. 98. that where a man covenants to do a thing which 


is lawful, and an act of parliament comes and hinders him 


from doing it, the covenant is repealed ; it might be inferr- 
ed, that the Dean and Chapter of St. Paul's were relieved 
from their covenant to renew, the ſtatute having reſtrained 
them from granting leaſes for ſo long a term as was agreed 
for ; but this reaſoning is by no means agreeable either to 
the rules of law, or principles of equity; for lex nemini 
facit injuriata, is an eſtabliſhed rule of law ; but the ſtatute 
would be made to work a wrong contrary to its ſpirit or 
proviſion, if it wholly annulled an agreement which might 
take effect in part, without prejudice to the object of the 
legiſlature ; ſtill leſs could ſuch an inference be reconciled 
with the principles of equity, which treat the performance 

ND iS © 


of 
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- | of contracts as. the diſcharge of a moral duty as well as of 2 
legal obligation ; and therefore, where A. having power 
to leaſe for 10 years, leaſeth for 20 years, the leaſe for 20 
years ſhall be good for 10 years, Pawſey v. Bowen, 1 Ch. 
Ca. 23. Campbell v. Leach, Amb. 740. But equity will 
not decree an underleaſe on an agreement to aſſign, though 
it appear that the aſſignment cannot be made without a for- 
feiture ; for the defendant, in agreeing to aſſign, might intend 
to diſcharge bimſelf from covenants to which he would conti- 
nue liable by the underleaſe, Anon. E. T. 1790. MSS. 


11-444 


SECTION IV, 


— 


' ND it is indiſpenſably neceſſary, that we 

1 have both a natural and moral power 

Puff. (/) of performing what we undertake (1), For 
of it 


— 


(/) * Pacta qua contra leges conſtitutioneſque vel contra 
bonos mores nullam vim habere indubitati juris eſt, Cod. 
lib. 2. tit. 3. 1. 6. This rule of the civil lay is evidently 
drawn from the principles of univerſal juſtice; which, aiming 

at the prevention of wrong, prohibit agreements which would 
lead to or encourage wrong; but agreements to do any particu- 
lar act, which is either malum in ſe, or malum prohibitum, 
are 


Ch, V. . ox EQUITY. 

it would be abſurd, that an obligation, which 

derives its power from the law, ſhould put us 

under a neceſſity of doing ſomewhat which the 
N | the 


are not the only agreements which the law avoids ; for 
as the divine and poſitive law prohibit the doing of certain 


ads, ſo do they alſo enjoin the diſcharge of certain duties. 


Agreements, therefore, not to diſcharge ſuch duties, are 
equally agaiaft the intereſts of ſociety, and conſequently 


are equally void ; as are alſo agreements which encourage 


ſuch crimes and omiſſions. Inſtances, therefore, of condi- 


tions againſt law, in a proper ſenſe, are reducible under 
one of theſe heads: 1ſt, Kither to do ſomething that is ma- 
lum in ſe, or malum probibitum. 2dly, To omit the doing 


| ſomething which is a duty. 3dly, To encourage ſuch crimes 


and omiſhons, 1 P. Wms. 189, Upon the fuſt head, 


this diſtinction is obſerveable, that © though, if a man be 


bound upon condition that he ſhall kill J. S. the bond be 


void; yet, if a man make a feoffment, upon condition that 
the feoſſee ſhall kill J. S. the eſtate is abſolute, and the con- 


dition yoid,” Co. Litt. 206. b. So if a particular covenant 


in a bond be void, as againſt the common law; yet the bond 


is good for the covenants which are agreeable to law; 


for there is a difference between a bond made void by ſta- 
tute, and by common law ;, for a bond againſt the ſtatute 


15; wholly void; but = common law doth divide according 


to common reaſon, having made that void that is 
againſt law, lets the reſt ſtand, De od v. Simms, Hob, 14. 
2 Wee 3511 


SS 0 * 
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law protilbite (t). Equity, And will not 

Aden, | decree tenant for life to commit a forfeiture (2). 

220 3. And fo if 1600 l. be bequeathed, to procure 

a dukedom to the head of the family, a bill will 

| (3) Exrl of not lie for this (3); becauſe it is illegal to 
Dies Ou. 


Bierreport, acquire honour for money (2). So a bill for 
t Vern. 5. 5 f „ an 


7 0 Or of not doing ſomething which the law en- 


(v) And as the public are materially dene in the 
diſpenſation of honours, ſo are they in the grants of offices; 
and therefore the 5 and 6 Edw. 6. e. 16. prohibits the fale 

of the ſeveral public offices therein referred to, and declares 
all bargains and aſſurances reſpecting them to be null and 
void. But the proviſions of this ſtatute, not extending to all 
caſes within the mifchief which it was intended to prevent, 
have rendered it neceſſary for courts of equity, in many 
caſes, to interpoſe ; for though it be true, that © penal laws 
are not to be extended as to penalties and puniſhments, yet, 

if there be a public miſchief, and a court of equity ſecs 
private contracts made to elude Taws enacted for the public 
good, it ought to interpoſe,” ch Lord Talbot, Law v Law, 
Forreſt. 140. and that upon the public policy of the law, 
though the office be not within the ſtatute of Edw- 6 (Har 
rington v. Du Chatel, '1 Brown's Rep. 124) which, it 
is obſervable, only affects contracts between the grantor and 
the grantec of the office, Bellamy v. Burrow, Forreſt. 
108. and 'not en acting as office- brokers; 5 and there- 
fore, to avoid Such contracts, it becomes neceſſary for 

|  obl;gors 
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Ch. IV. 94. 1 OP EQUITY. 
an allowance for attendance at auctions (x) to 
enhance the price of goods, ſhall be diſmiſſed 


with coſts (4); for en will never give 


countenance 


215 


(4) Weller 
v. Gaſ- 


coigne, I3 
. 


3844, pl. 13. 


obligors to come into equity, where it is a rule, * that if 
a man ſells his intereſt, to procure a perſon an office. of truſt 
or ſervice under the government, that it is a contract of tur- 
pitude. It is acting againft the conſtitution, by which the 
government ought to be_ ſerved by fit and able perſons, re- 
commended by the proper officers of the crown for their 
abilities, and with purity,” per Lord Henley, C. Morris 
v. M'Cullock, Ambler's Rep. 4 35. But though it may be ne- 
ceſſary for obligors, in a bond given for the illegal procuring 
of an office, to come into equity to ſet ſuch ſecurity aſide ; 
yet, if an action for money had and received be brought up- 


on the foot of an agreement, to allow the plaintiff a certain 
proportion of the profits of the office, in conſideration of 


his having procured the defendant to be appointed to it, the 
plaintiff cannot recover; and that upon principles of public 
policy. —Parſons v. Thompſon, 1 Bla. T. Rep. 322 Gar- 
forth v. Hearon, i Bla. T. Rep. 327. which cafes ſeem to 
have very much ſhaken, if not overruled, the caſe of Bellamy 
v. Burrow, Forreſter, 97. See alſo Lady M. Fordyce v. 
Willis, MS S. 8th Feb. 1791. 1 


N 


— 


(x) The ics of pulliag, n it is called, dt intlidnc; 


was, in Bexwell v. Chriſtie, Cowp. 395. conſidered 
as illegal; but the legiſlature having ſince that cafe enacted, 


tat property put up to ſale at auction ſhall, upon the 


knocking down of the hammer, ſubje& the auctioneer to the 
payment of certain duties, unleſs ſuch property can, by the 


mode preſcribed by the act, be ſhewn to have been bought | 


in 


216 


(s) Mat- 
thew v. 
Hanvbury, 

.2Vern.157. 
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tountenance to demands of an unfair nature, 
But although, where' the party himſelf comes 
to berelieved againſt a turpis contractus, as a 
bond to a common harlot, the court may per- 


| haps refuſe to interpoſe ; for this court ſhould 


not be a court to examine ſuch matters; yet 
where the plaintiff is only an executor (5), 
that varies the matter (y). It is true, the com. 

| mon 


in by the owner himſelf, or by ſome perſon by him authoriſ- 
ed, ſeems indireQly to have given a ſanction to this practice, 
which may materially affect the authority of the deciſion 


in Walker v. Gaſcoign, and the opinion in Bexwell, v. 


Chriſtie. See Morrice v. Twining, 2 Bro. Ch. R. 326. 28 
G. 3. c. 37. ſ. 20. Attorney General v. Chriſtie, MSS. 


4th July 1791 


(3) It is a rule both of law and equity, that ex turpi. con- 
tractu actio non oritur ; but it is material, in the application 
of this rule, to conſider what is to be deemed turpis contractus, 
and the evidence, which is admiſſible to ſhew it. As to the 
evidence ad miſſible to avoid the demand, on account of the 
turpitude of the contract, it is clear, that unleſs the turpitude 
of the contract (except in the caſes hereafter mentioned) ap- 


pear upon the bond and obligation, it cannot be averred; 


though in an action of aſſumpſit upon a bill of exchange by the 
payee, the turpitude of the conſideration may be averred. — 
As to what amounts to ſuch a degree of turpitude as will 
vitiate the contract, it ſeems, that conſiderations againſt 

the 


ww - ww 


the obligee knew him to be ſuch, equity will not ſupport 


; ” 8 * 


* 


ch. IV. 6 4- or EQUITY. 


mon law will not enquire into the conſiderati- 


on of a bond; for matter in pais may be avoid- 
. ed 


the policy of the common law, or againſt the proviſions 


of a ſtatute, or againſt the policy of juſtice, or the rules 
and claims of decency, or the dictates of morality, are vaid 


in law and equity. But courts of law and equity diſtinguiſh 
between obligations for conſiderations paſt and conſiderations 
future ; and therefore a bond, purporting to be in conſi- 
deration of cohabitation had between the obligor and abligee, 
was held to be good, Turner v. Vaughan, 2 Will: 339. 
Hill v. Spencer, Ambler's Rep. 641. though, as merely 
voluntary, equity will poſtpone it to other debts, Cray v. 
Rooke, Forreſt. 15 . but a bond, in conſideration of the 
parties having agreed to live together, was held void, 
Walker v. Perkins, 3 Burr. Rep. 1568. Where a court 
of equity is required to interpoſe, it is not only influenced 
by the above diſtinction of the conſideration being paſt or 
future, but alſo by the characters and ſituations of the parties 
to the contract; therefore, if a man give a bond to a 
common ſtrumpet, and the bill charges ſuch to have been 
the ſituation of the defendant, equity will relieve againſt 
it, Whaley v. Norton, 1 Vern. 483. But if the bond be 
given as premium pudicitiæ, equity will not ſet it aſide ;“ for 
if a man miſleads an innocent woman, it is both reaſon and 
juſtice he ſhould make her a reparation,” Marchioveſs of 


Annandale v. Harris, 2 P. Wms. 432. Cray v. Rooke, For- 


reſt 153. But even this conſideration muſt give way to high- 
er claims: therefore, if the obligor was æ married man, and 


the 


217 


4 
| 
3 


218 


A TREATISE Bock J. 


ed by averment, but not a deed (z). And 


there are only two ways of pleading to a bond, 
| 5 viz. 


the claim, Prieſt v. Parrott, 2 Vez. 160. Lady Cox's caſe, 
3 P. Wms 339. But in this caſe, it ſeems, that equity 
will not relieve the obligor, ' Spicer v. Hayward, Pre. Ch. 
114. As courts of law will not allow actions to be main- 
tained on fuch contracts, if the conſideration appear, it 
may be proper to conſider, whether an action could be ſuſ- 
tained to recover back money paid upon them? The general 
rule of our law is, that where one knowingly pays money upon 
an illegal conſideration, he is particeps criminis ; and there 
is no reaſon that he ſhould have his money again, for he 
parted with it freely, and volenti non fit injuria, Buller's 
Ni. Pri 181. 4th ed. In Neville v. Wilkinſon, 1 Bro. Ch. 
Rep. 547. Lord Thurlow, C. having, obſerved, upon the 
caſes in which it had been determined, that, upon a criminal 


act, a perſon who was particeps criminis, could not be reliey- 


ed in a court of juſtice, ſtated the principle of thoſe caſes to 
have been departed from in many other caſes ; as in Anſtey v. 


Reynolds, Stra. 915. Wilkinſon v. Kitchen, Lord Raym. 


89. and Moſes . Macfarlane, 2 Burr. 1005. The civil 
law appears to have made ſeveral diſtinctions upon this point; 
„ ubi et dantis et accipientis turpitudo verſatur non poſſe 
repeti dicimus, velati fi pecunia detur ut male jadicetut. 
Idem ſi ob ſtuprum datum ſit vel ſi quis in adulterio depre- 
henſus redemerit ſe, ceſſat enim repetitio ſi non cauſa metus. 
Item fi dederit fur ne prederetar, quoniam utriuſque turpitudo 
verſatur ceſſat repetitio. Quotiens autem ſolius accipientis tut 


pitudo ver ſatur, Celſus ait repeti poſſe,; veluti {i tibi dedero 
| 1 | ne 
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viz. to the lien, as dureſs, &c, to ſhew that i it 
never did operate; or to the condition, to 


hew that it is defeated by matter of as big! 
a nature :) but Chancery will, and ſet it aſide 


if illegal (a). 


ne mihi injuriam facias. Sed quod meretrici datur repeti non 
proteſt. Sed nova ratione non ea, quod utriuſque tyrpitudo 
verſatur ſed ſolius dantis : illam enim turpiter facere, quod fit 


meretrix, non turpiter accipere, cum fit meretrix. Si tibi in- 


dicium dedero ut fugitivum meum indices vel furem rerum 
mearum non poterit repeti quod datum eſt: nec enim turpiter 
accepiſti,—Quod ſi a fugitivo meo acceperis, ne eum indicares 
condicere tibi hoc quaſi furi poſſim; ſed fi iſpe Fur indicium 
a me accepit vel furis vel fugitivi ſocius puto condiQionem 
locum habere. Dig. lib. 12. tit. 5. J. 3, 4. 


(2) It fins to be now ſettled, that if a bond be void ab 
initio, the facts which make it ſo may be averred, and ſpe- 
cially pleaded, Collins v. Blantern, 2 Wilſon's Rep. 347. 


(a) The interpoſition of courts of equity is governed by 
an anxious attention to the claims of equal juſtice; and there- 
fore it may be laid down as an univerſal rule, that they will 

not interfere, unleſs the plaintiff conſent to do that which the 
juſtice of the caſe ITY to be done. 5 


, 
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(1) Norton 
v. Simms, 
Hob. 14 
Maleverer 
v. Redſhaw, 
1 Mod. 
30-36. 
Collins v. 
Blantern, 

2 Wilf. 35m. 
( 2) Brook v. 
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SECTION v. 


O the law will not embolden the doing an 
illegal act; and therefore a condition 
againſt law ke all void. But this is to be 


underſtood of the doing ſome act that is malum 
in ſe, then it makes the bond void; otherwiſe 


not, unleſs it be againſt a ſtatute ; by a ſtatute 
is a ſtrict law, and the letter is ſo (1). And 
where a condition, by being againſt law, ſhall 
avoid a bond,, the condition muſt be againſt 
law expreſsly, et in terminis terminantibus, 
and not for matter out of the condition (2), as 
in bonds of reſignation, and the like, without 
an averment. Yet if the bond is general for 
a rebgnation (5), ſome on. reaſon mult be 

ſhewn 


(5) In the caſe of Fytche v. Biſhop of London, it was 


determined by the court, of Common Pleas, that peneral 


bonds of reſignation were legal; which judgment, upon a 
writ of error, was affirmed in the king's Bench but upon a 
writ of error being brought in parliament, after a long, elabo- 
rate, and able diſcuſhon, the judgment was reverſed, See 
Cunningham's Law of Simony, where the proceedings in the 


| houſe of lords are very fully reported. It ſeems difficult to re · 


concile 
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ſhewn to require a reſignation, or the Chancery 


will not ſuffer it to be put in ſuit (3): if it 
ſhould not be ſo, ſimony will be committed 
without proof or puniſhment. But, regularly, 
wherever there may be a way to perform the 
condition, without a breach of the law, it is 
good (4). As a condition to alien in mortmain; 
| becauſe there may be a licence (5). 
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(3) Durſton 
v. Saudys, 
IVern. 411. 
Hawkins, v. 
Turner, 
Pre. Ch. 
313. 
Peele v. 
Capel, 
I Str. 534. 
Hillyard v. 
Stapleton, 
I Eq, Ab. 
6. pl. 3. 


| 8 
Cunningham's Law of Simony. (4), Mitchell v. Reynolds, 1 P. Wms. 190. 


(5) 2 Bla. Com. 269. 


M® 


concile this deciſion with the caſes in which the patron, mak- | 


ing an ill uſe of the bond, has been relied on as the only 
ground upon which the obligor could be relieved againſt it, 
Durſton v. Sandys, 1 Vern. 411. Peele v. Capel, 1 Stra. 


534. Grey v. Heſketh, Amb. 268. 3 Burn's Ec. L. 336. | 


Nor is the principle of the deciſion generally favored, or 
likely to be extended ; for in Partridge v. Whiſton, 4 Term 
Rep. 35 9. which was an action on a bond, to reſide or to 


reſign to the patron's ſon, &c. the court of B. R. obſerved, 


that as the caſe before them © was not preciſely ſimilar to 
the Biſhop of London v. Fytche, they were bound by the eſta- 
bliſhed ſeries of precedents to give judgment for the plaintiff.” 
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(r) Taylor 
Bell, 
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SECTION VI. 


ND this court will not meddle with play 
debts, or any ſuch things (1). However, 

this is not to be underſtood ſo generally as it is 
ſpoken, but to mean, that the court will give 
no countenance to exorbitant gaming (c); be- 
cauſe ſuch improvident hazards bring on the 
ruin 


(e) At common law, the playing at cards, dice, &c. 
when practiſed innocently, and as a recreation, was not 
unlawful, 2 Vent. 175. But as the practice was found to 
encourage idleneſs and debauchery, the ſtatute 33 H. 8. c. 


9. reſtrained it among the inferior ſort of people. Gentle- 


men were, however, ſtill left free to purſue it, until the 16 


Car 2 c. 7. by which (the preamble having ſtated the incon- 


veniences to be remedied by the immoderate unlawful uſe 
of gaming) it is enacted, that if any perſon, by playing or bett- 


ing, ſhall Joſe more than 1001. at one time, he ſhall not 


be compellable to pay his loſs, and the winner ſhall forfeit 


| treble the value; one moiety to the king, the other to the 


informer. This proviſion of the legiſlature was, however, 
ſoon found to be inſufficient to its purpoſe : it was therefore 
enacted, by the 9 Anne, c. 14. for the more effectually 
ſuppreſſing of this pernicious vice, that all bonds, and other 


ſecurities, - given for money won at play, or money lent at 


the time to play with, ſhould be utterly void ; that all mort- 
gages or incumbrances of lands, made upon the ſame conſi- 
deration, 


| . 
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ruin of families. But the court has ſeldom 
denied to extend its relief againſt the gameſter 
himſelf, in behalf of the perſon injured; as 
1 | where 


deration, ſhould be and enure to the uſe of the mortgagor z 
and that if any perſon at one time loſe 10 l. at play, he 
may, within three months, ſue the winner, and recover it 
back, by action of debt at law: and in caſe the loſer does 
not, within the time limited, ſue and proſecute, any other 
perſon may ſue the winner for treble the ſum ſo loſt; and 
the winner is obliged and compellable to anſwer upon oath 
the bill or bills filed againſt him for diſcovering the ſum 
or ſums of money, or other thing, ſo won by him at play. 
Subſequent ſtatutes have ſuperadded further penalties to re- 
ſtrain this faſhionable vice; “ which,” Sir William Black- 
ſtone obſerves, * may ſhew that our laws againſt gaming 
are not ſo deficient as ourſelves and our magiſtrates in putting 
theſe laws in execution,“ 4 Com. 173. Theſe proviſions 
of the legiſlature have rendered it now leſs frequently neceſ- 
ſary to reſort to courts of equity, which appear to have often 
interpoſed, prior to the 16 Car. 2. for the purpoſe of reſtrain- 
ing the winner from proceeding at law againſt the loſer, 
upon the ſecurity which he had obtained for the money won. 
See Cromer v. Champney, 14 Vin. Ab. 8. pl. 1. Sucklyer 
v. Morley, 14 Vin Ab.8 pl. 3. Blackwell v. Redman, 
Ch. Rep. 47. It is obſervable, that the ſtatute 16 Car. 2. 
declares, that the contract for money loſt at play, and all 
ſecurities given for it, ſhall be utterly void ; but the ſtatute 
9 Anne cenfines itſelf to the /ccurities for money won or 

| | 5 loſt 
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both winner and loſer equally guilty, and, 
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where two men play on a joint ſtock, and 
one holds the ſtakes, and ſweeps up the 
money, he ſhall anſwer a moiety of that 
to his companion. And although equity 
will not uſually interpoſe in caſes relating 
to the gaming afts, becauſe it conſiders 


in 


- 


loſt at play. Upon which it has been determined, that 
though both the ſecurity and the contract are void as to 
money won at play, only the ſecurity is void as to money 
lent at play ; and that the contra& remains, and the lender 
may maintain his action for it, Robinſun v. Bland, 2 Bur- 
rows's Rep. i077. Barjeau v. Walmſley, 2 Str. 1249. It 
is ſcarcely neceſſary to "obſerve, the acts having declared the 
ſecurity void, that even a bill of exchange, given for money 
won at play, cannot be recovered upon by an indorſee for 
valuable conſideration, and without notice, the original vice 
of the conſideration affecting the ſecurity even in the hands 


of an innocent and bona fide holder, Bowyer v. Bampton, 


2 Str. 1155. Peacocke v. Rhodes, Doug. 614. Lowe v. 
Waller, Doug. 716. And it ſeems, that if money be paid 
on ſuch ſecurity, it may be recoyered back; for payment 
under a void ſecurity cannot be ſupported : nor does the limi- 
tation of three months, within which time the loſer of money 
actually paid at the time it is Joſt muſt bring his action to re- 
cover it back, extend to payments on account of ſuch void 
ſecurities, Radwen v. Shadwell, Ambler, 269. | 
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in taking upon them to game, they ſeem 


to renounce the benefit of the law; yet, 


even at law, in an action upon a wager, 
they have given the defendant leave to 
imparl from time to time (2); though, in 
ſtrictneſs, it is not prohibited by the com- 
mon law (d). Much more ought equity 
to diſcourage it; becauſe the public is con- 
cerned that men ſhould not miſpend their 
eſtates and time. And in the eivil law, 
they allowed the loſer to recover his money 
again, even beyond the ordinary time of 
nene (e * 


{d) In general, a wager may be conſidered as legal, if it be 
not an incitement to a breach of the peace, or to immorality; 
or if it do not affect the feelings or intereſt of a third perſon, 
or expoſe him to ridicule; or if it be not againſt ſound policy, 
Da Coſta v. Jones, Cowp. 729. Atherford v. Beard, 2 
Term Rep. 610. Good v. Elliott, 3 Term Rep. 697. where 
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(2) Firebras 
v. Brett, 
2 Vern. 70. 


refers to this 
caſe by the 


name of Sir 
Cecil Biſnop 
v. Sir Tho. 
Staples, be- 
fore Lord 
C. J. Hale. 


the principal caſes upon this point are very fully conſidered. 


4 


(e) © Victum in alex luſu non poſſe. conveniri et {6 ſolverit 


habere repetitionem tam ipſum quam hæredes ejus adverſus 


victorem et ejus hæredes idque perpetuo et etiam poſt triginta 
annos, * Cod. lib. 3. tit. 43. But the civil law allowed of 


certain games which tended to increaſe ſtrength and agility, and 


* | to 
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to promote health; 2 at ſuch games, the code 8 


4 Liceat quidem ditioribus ad ſingulas commiſſionez ſeu ad 
ſingulos congreſſus aut vices unum aſſem ſeu numiſma ſeu ſolid- 
um deponere et ludere, ceteris _ longe 2 minori pecunia,” 


HINA. 5.6 as 


"ins (1)See Gro- 


tius de Jure 
Belli et 
Pacis, lib. 
2. c. 12. 4. 
20. and Mr. 
Bentham's 

Vindication 
of Uſury, 


payment, why may we 


SECTION VI. 


s to the lawfulneſs of uſury (1), fince 
damages may be demanded for tardy 


not bargain for 
ſomething certain beforehand, upon con- 
ſideration that our money is in another 


man's power, when we were not obliged 
for his benefit to venture the loſs, or to 


negle& the gain that might be made of it? 


And therefore, in the Roman law (2), long 


before Juſtinian's time, money might be 
lent at 121. per cent. which was called 
uſura centeſima, but not higher, except it 
was lent at great hazards; for the laws 


there preſcribed no bounds, any more than 
in certain 


But, 


conditional agreements. 
| in 
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in England, anciently (Y, the perſons of uſurers 
were puniſhed, and the ordinary had cognizance 
of them in their lifetime, to compel them to 
make reſtitution ; and all their goods and lands 
eſcheated at their Joud to the king (3). And fo 
odious was uſury, in the eye of the common 
law (4), that a man could not maintain an action 
upon an uſurious contract. But now ſuch uſury 
(8) as is allowed by the ſtatute, hath obtained 


ſuch | 


(f) It muſt not be underſtood from this expreſſion, *ancient- 
ly,” that an uſurer could at common law be proceeded againſt 
criminally ; for it appears from Glanville, that it was only in 
caſe a man died an uſurer, that even his effects could be 
confiſcated, Glanville, lib. 7. 16. 1 Reeves's Hiſt. Eng. Law, 


119. And it is ſtated, in 2 Roll's Ab. 801. that the ſtatute 


of Edw. 3 by which the uſurer was ſubjected to the cenſure of 
the ordinary, &c. was repealed in the ſame, year. 


— 


* 


(s) The term uſury is not here uſed according to its preſent 
ac ceptation, viz. the taking more than legal intereſt for the 


uſe of money; but according to the opimon which anciently 


prevailed, that taking any intereſt was againſt the law of God, 
and the welfare of the community : and, in this ſenſe, it ſeems 


difficult to reconcile the caſe in Roll with the ſtatute 20 H. 
3. c. 3. by which it is provided, that * from henceforth uſuries 


ſhall not run againſt any being within ages from the time 


Q 2 | of 
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(3)15 Ed. 3 


Way 2 Roll's 

Ab. 801. 

35. refers 

to 26 Ed. 3. 
1. 
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fuch "Sar" by ufage, that it will be a great 
impediment to traffick, &c. If it ſhould be im. 
5 peached. 


of the death of his anceſtor, (whoſe heir he is,) unto his 
lawful age; ſo nevertheleſs, that the payment of the prin- 
cipal debt, with the uſury that was before the death of 
his anceſtor, whoſe heir he is, ſhall not remain.” The 
latter proviſion of the act is not very diſtinctly worded ; but 


Lord Coke ſeems to have inferred from it, that the principal 


and intereſt incurred in the lifetime of the anceſtor is enacted 
to be paid, 2 Inft. 89. And yet, in his 3d Iaſt. 152. he 


ſtates that by the ancient laws, uſury was unlawful and puniſh- 


able ; from which it would follow, that, in his- opinion, this 
act gave a right of action, which the party had not before: but 
from the language of the 20 H. 3. c. 5. it ſeems clear, that an 
action could be maintained before, and that even againſt the 
heir; otherwiſe the exemption of the heir had been ſuperflu- 
ous. But whatever were the prejudices of early times againſt 
the taking of intereſt, they appear to have worn off in the 
reign of H. 8. ; a rational commerce having taught the nation, 
that an eſtate in money, as well as an eſtate in land, houſes, 
and the like, might be let out to hire, without the breach of one 
moral or religious duty. And, indeed, when the ſource of 
this prejudice is examined, it will be found to have originated 
ina political, and not a moral precept; for though the Jews 
were prohibticd from taking uſury, that is, intereſt, from their 
brethren, they were in expreſs words permitted to take it from 
ea Deut. 23. v. 20. A capital diſtinction muſt, 
however, 
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peached. And although the ſtatute is tobe taken 
ſtrictly, in order to ſuppreſs uſury, yet it muſt 


however, be made between a moderate and exorbitant 
profit ; to the former of which we uſually give the name of 
intereſt ; to the latter, the truly odious appellation of uſury : 
the former is neceſſary in every civil ſtate, if it were but to 
exclude the latter, which ought never to be tolerated in any 
well-regulated ſociety. For, as the whole of this matter is 
well ſummed up by Grotius ; “if the compenſation allowed 
by law does not exceed the proportion of the hazard run, or 
the want felt by the loan, its allowance is neither repugnant to 
the revealed nor the natural law: but if it exceeds thoſe bounds, 
it is then oppreſſive uſury; and though the municipal laws may 
give it impunity, they can never make it juſt,” 2 Bla. Com. 
455, 456. What ſhall be a reaſonable profit for the loan of 
money muſt neceſſarily depend on a variety of circumſtances, 
In the reign of H. 8. 10l. per cent. was allowed, as the legal 
rate of intereſt ; but by ſtatute 5 and 6 Ed. 6. c. 20. it is ob- 
ſerved, that the 37 H. 8. c. 9. had been conſtrued to give a li- 
cence and ſanction to all uſury not exceeding 10l. per cent. and 
this conſtruẽtion is declared to be utterly againſt ſcripture ; 
and therefore, all perſons are forbid to lend or forbear by any 
device, for any uſury, increaſe, luere, or gain whatſoever, on 
pain of forfeiting the thing, and the uſury or intereſt, and of 
being impriſoned and fined ; and ſo the law ſtood till the 13 
Eliz. c. 8. which revives the 37 H. 8. c. 9. The ſtatute 2 1 
Jac. 1. e. 17. however, reduced the rate of intereſt to 8 I. per 
cent. and it having been lowered in 16 50, during the troubles, 
| | to 
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be between fuch parties as make the corrupt 
agreement, and not to puniſh others who are 

not 


to 61. per cent. the ſame reduction was re-enaQted after 
the reſtoration, by 12 Car. 2. c. 13. And this rate 
of intereſt was reduced to 51. per cent. by 12 Ann. ſt. 
2.C. 16. by which ſtatute it is enacted, that e all bonds, con- 
tracts, and aſſurances whatſoever, whereupon or whereby more 
than 51. per cent. ſhall be directly or indirectly reſerved or 
taken, ſhall be utterly void; and the perſon taking above 5. 
per cent. for the forbearance of 1001. for a year, ſhall forfeit 

treble the value of the monies, &c. ſo lent, bargained, &c. 
Theſe reſtrictions, however, do not apply to contracts, made 
in foreign countries; for on ſuch contracts, © our courts will 
dire& the payment of intereſt according to the law of the 
country in which fuch contract was made, Ekins w. Eaſt India 
Company, 1 P. Wms 396. 2 Br. P. Ca. 72. Thus Iriſh, 
American, Turkiſh, and Indian intereſt, have been allowed in 
our courts to the amount of even 12 1. per. cent. For the 
moderation or exorbitance of intereſt depends upon local 
circumſtances ; and the refuſal to enforce ſuch contracts would 
put a ſtop to all foreign trade. And by ftatute 14 G. 3. c. 79. 
all mortgages, and other ſecurities upon eſtates, or other pro- 
perty, in Ireland, or the Plantations , bearing intereſt not ex- 
ceeding 61. per cent ſhall be legal, though executed in the 
kingdom of Great Pritain, unleſs the money lent ſhall be known 
at the time to exceed the value of the thing in pledge ; in 
- Which caſe, alſo, to prevent uſurious contracts at home, under 
the colour of ſuch foreign ſecurities, the borrower ſhall forfeit 
treble the ſum ſo borrowed,” 2 Bla. Com. 463, 464. 
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not privy to it (5). There is alſo a difference 

between a bargain and a loan. For if the prin- 

cipal is in hazard (5), and the bargain is plain, 

it is not within the ſtatute of uſury (i). But it 
= | 7 +7 0 


23k 


( 5) Roberts 
v. Tre- 

a 

Cro. Jac. 

507. 

3 Salk. 390. 


: Cro. Eliz. 


(b) The ſtatutes declaring the ſecurity given on an uſurious 
contract to be utterly void, it neceſſarily follows, that perſons 
not priyy to the tranſaction, may ſuffer by it ; for though they 
have paid a valuable conſia atration for the ſecurity, as a bill of 
exchange, and without notice of the legal objection to its vali- 
dity, they cannot recover upon ſuch ſecurity, Lowe v. Waller, 
Douglas, 708. | 


() In Roberts v. Tremayne, Cro. Jac. 507. theſe differences 
are ſtated to have been taken by Juſtice Dodderidge. © Firſt, 
If 1 lend 1001. to have 1201. at the year's end, upon a 


643. 


caſualty, if the ca ſualty goes to the intereſt only, and not to the 


principal, it is uſury; for the party is ſure to have the principal 
again : but if the intereſt and principal] are both in hazard, it is 
then not uſury. Secondly, If I ſecure both principal and 
intereſt, if it be at the will of the party who is to pay, it, it is 
not uſury; as if I lend to one 100 l. for two years, to pay for 
the loan thereof $ol. and if he pay the principal at the year's 
end, he ſhall pay nothing for intereſt, this is not uſury; for the 
party has his election, and may pay it at the firſt year's end, 


and ſo diſcharge himfelf.” As to the firſt of theſe points, it 


has been determined, that if the ſubſtance of the contract be 
2 borrowing and lending, and the contingency is ſo flight 
| as 
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is otherwiſe of a loan; for then it is intended 
that the principal is in no danger. However, if it 


be found chat he took 4% by a corrupt agreement, 


5 though 


as to be merely an evaſion, and colourable only, and 
therefore not ſufficient to take it out of the ſtatute, 
Maſon v. Abdy, Carth. 67. Clayton's caſe, 5 Co. 70. 
Richards quitam v. Brown, Cowp. 770. Upon the ſe⸗ 
cond point, it may be material ti obſerve, that though ſuch 
an agreement, if bona fide entered into, would not be uſurious, 
yet, if it were originally agreed that the principal money ſhould 
not be paid at the time appointed, and that ſuch clauſe was 
inſerted only with an intent to evade the ſtatute, it ſeemeth 


clear, that the whole contract is void; for the conſtruction of 


caſes of this nature muſt be governed by the circumſtances of 
the tranſaction, from which the intention of the parties in the 
making of the bargain, will appear; which, if uſurious, how- 
ever diſguiſed by a ſpecious aſſurance, will avoid the bargain, 


I Hawk. P. C. 532. The legiſlature, aware of the many 


contrivances by which the moſt wiſe proviſions againſt uſury, 
if ſpecified, might be defeated, has, in the ſtatute of Anne, 
purpoſely inſerted the words © directly or indirectly; * and 


therefere, in all queſtions, in whatever reſpect repug- 


nant to the ſtatute, we muſt get at the nature and ſubſtance 
of the tranſaction. The view of the parties muſt be aſcer- 
tained, to ſatisfy the court that the re is a loan, and borrow- 
ing, and that the ſubſtance was to borrow on the one part and 


to lend on the other; and where the real truth is a loan of 
money, the wit of man cannot find a ſhift to take it out of the 


ſtatute, 17 che ſubſtance is a loan of money, nothing 
| will 


Ch. Iv. 97. 9 EQU ITY. 

though it be not within the ſtatute, yet jud gment 

ſhall be given againſt him at common law (6). 

And, in uſurious contracts, there is no doubt 
EE | but 


will protect the taking more than 5 1. per cent.; and 


though the ſtatute mentions only for loan of money, wares, 


merchandize, or other commodities, any other contri- 


rance, if the ſubſtance of it be a loan, will come under 


the word „ indirectly,“ per Lord Mansfield, Floyer 8 


v. Edwards, Cowp. 114.3 therefore, if a man borrow, 
under colour of buying, it is uſurious, ibid. 116.; if it be, 

however, a bona fide ſale of goods, to be paid for at the expi- 
ration of a certain time, or the ſeller to be allowed ſuch an 
additional profit as exceeds the legal rate of intereſt, it is not 
uſury, ibid. See Spurrier v. Mayoſs, 12th July 1792 But 
though ſuch agreement be not uſurious, yet if it be a hard 
and unconſcionable advantage, it ſhall not be aſſiſted in an 
action for money had and received, which is an equitable 
action founded in conſcience, Plumbe v. Carter, Cowp. 116. 
See alſo Jeſton v. Brooks, Cowp. 793. In the caſe of Cheſ- 
terfield v. Janſſen, 1 Atk. 3o1. all the caſes reſpecting uſury 
are brought together, and moſt elaborately diſcuſſed ; and the 
rule laid down by Lord Mansfield in the above caſe of Floyer 
v. Edwards, ſeems, in Lord Cheſterfield v. Janſſen, to have 
been agreed to be the true criterion of uſury, or not. The 
moſt frequently practiſed mode of evading the ſtatute is, by 
treating the tranſaction as for an annuity inſtead of a loan ; 
for if a man purchaſe an annuity at ever ſuch an under price, if 
the bargain was really for an annuity, it is not uſury if on the foot 


of 
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(6) 2 Rol!'s 
Ab. 801. 


234 A TREATISE Book, 


+ but equity will give relief to the borrower, in 
caſes where the law will not reach him; for it 
is unjuſt that the lender ſhould go away with” 

| ſuch exorbitant gains; and the borrower can 
never be conſidered as particeps criminis (H, 

but rather as one deſerving compaſſion than 

| | puniſhment, 


\ 


of borrowing or lending money, it is otherwiſe, P. J. Burnet, 
-1 Atk. 340. See Richards v. Brown, Cowp. 770. © But 
though there be a communication for a gloan at firſt, if the 
final agreement is not to lend, but for the one to ſell, and the 
other to purchaſe, a real annuity, it is not uſury, P. Lord 
Mansfield, Richards v. Brown, Cowp. 774. Fountain v, 
Gimes, Cro. Jac. 252. But if the annuity be made redeem- 
able, the court looks upon the tranſaction as an evaſion of the 
ſtatute of uſury, and as only a loan of money, Floyer v. Sher- 
rard, Ambler's Rep: 19. Q. Whether this rule applies to 
annuities redeemable at the will of the grantor only? If there 
be no clauſe of redemption in the deed, parol evidence will not 
be allowed to ſhew that it was ſo agreed, Lord Portmore », 
Morris, 2 Bro. Rep. 219. 


(4) The borrower was formerly. conſidered by courts of lau 

in the light of particeps criminis ; and upon that ground, in 

Tomkins v. Bernett, 1 Salk. 22. it was held, that the plaintif 

could not recover back what he had paid on an uſurious con- 

> tract: but the liberality of modern times has inclined court 
of law to view the borrower in a more favourable light; and 

| 25 


/ 


Ch. IV. $ 7. OF EQUITY. 
puniſhment. And though equity will not go 
directly contrary to an act of parliament, yet it 
| will often apply a different remedy from what 
that preſcribes (7). 


Forreſt. 33, Proof v. Hines, Forreſt, 111. 
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) Boſan- 


quet v. 


Daſhwood, 


as the exceſs of intereſt might before have been recovered in 


equity, ſo may it now, in an action for money had and received, 
Browning v. Morris, Cowp. 792. See alſo Jaques v. Golightly, 


2 Bl. Rep. 1073. Aſtley v. Reynolds, Stra. 915. but the 


plaintiff muſt, to entitle himſelf to relief in a civil action, ſhew 


that he has done all that equity requires. In an action, there- 


fore, to recover goods which plaintiff had pawned, upon an 
uſurious contract, the court held, that plaintiff muſt ſhew that 
he had tendered all the money really advanced, Fitzroy w. 
Gwilliam, 1 Term Rep. 153. It may be proper, in this place, 
to remark, that though equity will ſet aſide an uſurious contract, 


upon payment of the principal actually advanced, with intereſt 


* 


thereon, yet it will not compel the defendant to diſcover the 


uſury, unleſs the plaintiff by his bill offer to waive the penalty, 
Earl of Suffolk v. Green, 1 Atk. 450 Chauncey v. Tahour- 
(den, 2 Atk. 393. Brand v. Cumming, 22 Vin. p. 315. pl. 4. 


| 
; 
2 
19 
! 
; 
| 
' 
& 
| 
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(1)Sharpley 
v. Hurrell, 
Cro. jac, 
208. 

Sayer v. 
Gleene, 

1 Lev. 54. 


1 Sid. 28. 
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SECTION VIII 
UI there are ſome ſorts of gaming and 
uſury not at all prohibited by law or 
equity ; as in caſe of inſurances and bottomry. 
bonds (1), which are allowed for the encou rage. 


ment of trade (1). Inſuring is, where a man 
| | for 


(1) It is certain that the hazard may be ſometimes greater than 
the intereſt allowed by law will compenſate ; and this gives 
riſe not only to inſurance and bottomry, but alſo to reſpond. 
entia bonds and annuities for lives. As to inſurances, it may 
be ſufficient to refer the reader to Mr. Parke's publication, 
which comprehends not only the learning upon marine 
inſurances, but alſo the rules and deciſions which have been 
laid down, and which now govern inſurances upon lives, or 
againſt fire, &c. The reader will likewiſe find the law of 
bottomry and reſpondentia very fully diſcuſſed in the ſame 


work: and, às the interference of courts of equity upon theſe 


ſubjects has, by the liberal deciſion of courts of law, been 


inability of the borrower to give the lender a permanent ſecurity 


rendered almoſt unneceſſary, it may be ſufficient for the editor 


of this treatiſe to point out, as occaſion may require, the 
inſtances in which ſuch interference is neceſſary to the 


purpoſes of juſtice. As to the practice of purchaſing annuities 
for lives at a certain price or premium, inſtead of advancing 
the ſame ſum as an ordinary loan, it ariſes uſually from the 


fo; 


cn. V. s. OF EQUITY. - 


for a certain ſum takes upon him the riſque 


that goods are to run in tranſportation from 
place 


for the return of the money borrowed at any one period of 
time. He therefore ſtipulates: to repay annually, during his 


life, ſome part of the money borrowed, together with legal 


intereſt for ſo much of the principal as annually remains unp3id, 
as an additional compenſation for the extraordinary hazard 
run of loſing that principal by the contingency of the borrower's 
death; all which conſiderations being calculated and blend- 
ed together, will conſtitute the juſt proportion or quantum of 
the annuity granted. The real value of that contingency,” 
faysSir William Blackſtone, - muſt depend on the age, conſti- 
tution, ſituation, and conduct of the borrower ; and therefore, 
the price of ſuch annuities cannot, without the utmoſt difficulty, 
be reduced to any general rules : fo that if by the terms of the 
contract, the lender's principal is bona fide, and not colourably 
put in jeopardy, no inequality of price will make it an uſurious 


bargain 3 though, under ſome circumſtances of impoſition, ir 


may be relieved againſt in equity,” 2 Bla. Com. 461. In the 


caſe of Heathcote v. Paignon, 2 Bro. Rep. Ch. 175. Lord 


Thurlow ſeems to have followed this diſtinction in his 


obſervation, that if mere inadequacy is the ground of 
reſcinding the contract for an annuity, it ſhould ſeem that it 


was ſcarcely ſufficient ; but there is a difference between that 
and evidence ariſing from inadequacy. If there be ſach 
adequacy as to ſhew that the perſon did not underſtand the 
bargain he made, or was ſo oppreſſed that he was glad to 


make 


7 
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pace to place (n). Aud a policy of inſurance 
muſt be conſtrued UN to the uſage 
amongſt 


- 


make it knowing its inadequacy, it would fhew a command 
over him, which amounts to a fraud.“ It is ſcarcely poſſible to 
' enumerate all the circumftances which may induce a court of 
equity to reſcind ſuch contracts. The caſes however, and 
learning upon the ſubject, are brought together in the caſe of 
Heathcote v. Paignon, and Cheſterfield v. Janſſen, and furnid 
ar leaft this rule that if there be any fraud, either direct or 
conſtructive, or the parties appear to be within the range of 
that policy, which gives to particular deſcriptions of perſons 
an extraordinary claim to protection, courts of equity will 
interpoſe, and give relief. But if the tranſaction is not charge- 
able with fraud or impoſition, and the parties to it are fu 
Juris, and not in a ſituation which gives them peculiar claims 
to protection, courts of equity, in caſes of annuities, will as, 
do courts of law, leave money to find its own value; no a& 
of parliament having preſcribed any regulation as to the price of 
annuities. See 17 Geo. 3. c. 26. which preſcribes the 
ſolemnities requiſite to the validity of annuities. 


() Our author's definition is evidently confined to marine 
'inſurance- Sir William Blackſtone defines a policy of inſu- 
rance to be “ a contract between A. and B. that vpon A.'s pay- 
ing a premium equivalent to the hazard run, B. willdemnify 
or inſure him againſt a particular event, 2 Bla. Com. 458. 
This definition agrees with the © verſio periculi of the civilians, 
in contradiſtinction to the ſpei emptio et venditio, which they 
defiged to be a wager. 


8 S. © i; 8. 4 ÞBY =», K = © fa „ «Mt. 


»® S., > © 
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amongſt merchants, and the voyage ought to be 
according to the uſage. And the king's bench 


takes notice of the laws of merchants, which 


are general, though not of particular uſages (2); 
for the law merchant is an univerſal law through- 
out all the world. But inſurances are for the 
benefit of traders and merchants only, and for 
this end were they at firſt introduced, that a 


merchant having a loſs might not be undone, 


many bearing the burthen together : not that 


239 


(2) Lethul- 
lier's caſe, 

I Salk. 443. 
1 Ld. Raym 


281. 


others unconcerned in trade, nor intereſt in the 


ſhip, ſhould profit by it (3). And the reaſon 
why a man having ſome intereſt (n) in the ſhip 
a.” 


(0) The pradice which formerly prevailed of infuriog large 
ſums without having any property on beard, which were called 


(3) Goddare 


v. Garrett, 


2 Vern. 269 


Whitting- 
ham v. 
Thornbo- 
rough, re. 


Ch. 20. 


inſurances, intereſt, or no intereſt, and alſo of inſuring the ſame 
goods ſeveral times over, both of which were a ſpecies 


of gaming without any advantage to commerce, induced the 
legiſlature, by the 19 G. 2. c. 37. to ena, that all inſurances, 
intereſt, or no intereſt, or without further proof of intereſt, 
than the policy itſelf, or by way of gaming or wagering, or 


without benefit of falvage to the uſurer mn which had the 


fame 


B 
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or cargo, may inſure five times as much, is, 
becauſe a merchant cannot tell how much, 

| i or 


ſame pernicious tendency), ſhould be totally null and void, 
except upon -privateers or ſhips upon the Spaniſh or Portugeſe 
trade; and that no re- aſſurance ſhould be lawful, except the 
former inſurer ſhould be inſolvent, a bankrupt, or dead, It 
appears from the caſes of Goddart v. Garratt, 2 Vern. 269. 
and Le Pypre v. Farr, 2 Vern. 716. that the court of Chan- 
cery had manifeſted its inclination to ſuppreſs wagering policies, 
and policies without the benefit of ſalvage, before the legiſlature 
interpoſed ; and it is ſaid that courts of law had intimated an opi- 
nion that policies, intereſt, or no intereſt, were formerly bad, 
See Park's Inſurance, p. 296. It is now determined, that a va- 
lued policy is not to be conſidered as a wager policy or, like a 
policy, intereſt, or no intereſt, Lewis v. Rucker, 2 Bur. 
1167. And therefore, upon valued policies, the merchant 
need only prove ſome intereſt, becauſe the adverſe party has 
admitted the value ; and if more were required, the agreed 
valuation would ſignify nothing : but if it ſhould come out in 
proof, that a man had inſured 20091. and had intereſt on 
board to the value of a cable only, it never has been deter- 
mined, that by ſuch an evaſion the act of parliament 
may be defeated. The effect of the valuation is only 
fixing concluſively the prime coſt. If it be an open 
policy, the prime coſt muſt be proved, in a valued policy, 
it is agreed; and for theſe reaſons a bona fide valued 
policy was held by Lord Mansfield not. to be within 
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or how little, his factor may have in readineſs 
to lade on board his ſhip (4). 


| the 19 G. 2. Lewis v. Rucker, 2 Burr. 1167. See parke's 


and referred to their reſpective principles. 


* 


s ECG TION IX 


being put for the whole; for it is indeed in the 
nature of a mortgage of the ſhip: and this is 


hazard of the lender (o), and it being found 
. e | uſeful 


c. 11.1. 8.) is great, between monies lent to be uſed in com- 
merce at land, and that which is ventured at ſea. In the firſt, 
the laws of the realm have ſet marks to govern the ſame, where- 
» by the avaricious mind is limited to a reaſonable profit. The 
reaſon of that is, becauſe the lender runs none, but the bor- 
rower all the hazard whatever that money brings forth ; but 

R f x money 


Inſurance, c. 14. where the caſes upon this point are collected, 


I} OTTOMRY, or fcenus nauticum, is ſo 
called from the bottom of the ſhip, a part 


allowed almoſt every where, by reaſon of the 


) © The diſtinction (ſays Molloy de Jure Maritimo, b. 2. 
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(4) Goddart 


v. Garrett, 
2 Vern. 269. 
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(x + ag uſeful for navigation and commerce (1). Y et 
Mar. 361. a court of equity (y) will never aſſiſt a bottomry. 


2 Bla. Com. 
9 | | bond, 


Fark's Ma- ED | | | 
rine Infurance, 468. Sharpley v. Hurrell. Cro. Jac. 208. Roberts v. Tremayne, ' 
Cro. Jac. 508. Joy v. Kent, Hard. 418. Sayer v. Gleen, 1 Lev. 54 1 Sid. 27, 
Cheſterfield v. Janſen. 2 Vez. 148. 154. 6 


money lent to ſea, or that which is called pecunia trajectitia, 
there the ſame is advanced on the hazard of the lender, to 
carry, at is ſuppoſed, over ſea ; fo that if the ſhip periſhes, or 
a ſpoſiation of all happens, the lender ſhares in the loſs, with- 
out any hopes of ever receiving his monies ; and therefore is 
called ſometimes uſura marina, as well as fœnus nauticum; 
the advantage accruing to the owners from their money ariling | 
not from the loan, but from the lender runs.” There is an- 
other ſpecies of loan, called reſpondentia, which” differs from 
bottomry, principally in this, that it is not upon the veſſel, 
but upon the goods and merchandiſe, which muſt neceſſarily be 
ſold or exchanged in the courſe of the voyage; in which con- 
tract the borrower is perſonally bound, provided the goods 
are ſafe, though the ſhip periſh ; whereas, in bottomry, the 
ſhip and tackle, as well as the perſon of the borrower, are 
liable, though the goods ſhould be loſt. Theſe terms are alſo 
applied to contracts for the repayment of money borrowed, 
not on the ſhip-and goods only, but on the mere hazard of 
the voyage itſelf. . When a man lends a merchant 1000l. to 
be employed in a beneficial trade, with condition to be paid 
with extraordinary intereſt, in caſe ſuch a voyage ſhould be 
ſafely performed; which kind of agreement is ſometimes call. 
ed fœnus nauticum, and ſometimes uſura maritima. But 
| as 


ut 
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bond, which carries an unreaſonable intereſt 

(2); but will leave him to recover at law as 
ES well 


* 


as this gave an opening for uſu rious and gaming contracts, 
eſpecially upon long voyages, it was enacted, by the 19 G. 2. 
c. 37, that © all monies lent on bottomry, or at reſpondentia, 
on veſſels bound to or from the Eaft Indies, ſhall be expreſsly 


lent only upon the ſhips, or upon the merchandiſe ; that the 


lenders ſhall have the benefit of ſalvage; and that if the bor- 
rower has not on board effects to the value of the ſum bor- 


rowed, he ſhall be reſponſible to the lender for ſo much of the 


principal as hath not been laid out, with legal intereſt, and alt 
other charges, though the ſhip and merchandiſe be totally loſt,” 


2 Bla. Com. 458. * This ſtatute: has entirely pov an end 


to that ſpecies of contract which was laft mentioned; name · 
ly, a loan upon the mere voyage itſelf, as far at leaſt as 
relates to India voyages; but as none other are men- 
tioned, and as expreſſio unius eſt ene luſio alterius, 


theſe loans may be made in all other cafes as at come 


mon law,” Parke's Inf. p. 470: But as the allowance 
of an extraordinary intereſt is in reſpect of the rifle, it follows, 


that in all theſe ſpecies of contracts, if the riſk is not ran, the 


lender cannot be entitled to the extraordinary premium; for 


that would be to open a door to means by which the ſtatuse 


of uſury might be evaded. oy es Ins ee 
Vern. 263. | 


(p) Mr. Parke obſerves, that * the caſe referred to con- 
veys a very unmerited cenſure upon bun not at all 


R 2 VWoarranted 
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well as lie can. On the other fide, if the obli. 
gor goes the voyage, he ſhall not be relieved 
here, upon pretence that the deviation was of 


(x)Wettern neceſlity, faving as to the penalty (3). And 


Sn. 9. If the ſhip, though loſt, has deviated from the 


amy, Voyage MONIES 7 in the bond, the obligee may 
- Steadman, i x Ecover 
Holt's R. | | TO 
126. Anon. 


: Eq. Ca. Ab. 372, ** ae 130. 


warranted by the long chain of uniform deciſions in their 
favour. Indeed, from the very nature of the contract, they 
are to carry the naval intereſt, which is always greater than 
land intereſt, in proportion as the riſks run by the lender on 
bottomry are mach greater than thoſe which a lender upon 

a common bond incurs,” Parke's Inf. 478. Though it be 
true, that the rate of intereſt allowable on ſuch riſk is greater 
than the ordinary rate of intereſt, it by no means follows, that 
even the rate of intereſt agreed on may not be unreaſonable, 
with reference to the riſk; and if it be unreaſonable, though 
the tranſaction be legal, equity cannot, conſiſtently with the 
principles which govern its interference, aſſiſt a claim founded 
upon it. It might as reaſonably be objected to courts of law, 
that having determined an agreement not to be uſurivus, they 

are bound to give compenſation for its non · performance; but 

it ſeems to be now ſettled, that if compenſation for the non per - 
formance of a contract, not ſtrictly illegal, but harſh and unrea 
ſonable, be ſought in an equitable action, that the - plaintiff 

| „ | hall 
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recover the money on the policy of inſurance, 


and alſo put the bottomry-bond in ſuit ; for the 
inſurers might as well pretend to have aid of 


the bottomry-bond, as the obligor of the money 
recovered on the policy (4). 


ſhall not recover, Plume v. Carter, Cowp. 116. in a note to 
Floyer v. Edwards, Jeſton v. Brooks, Cowp. 793. 


SECTION X. 


T was alſo a rule in the civil law (1), that 
marriage ought to be free; and the ſame 
policy has obtained in equity /g). And, there- 

5 fore, 


(7) The civil law, as a ſyſtem of juriſprudence framed by 
wiſe men, and approved by the experience of many ages, muſt 
in every country, and in every age, furniſh principles, which, 


modified and applied as the altered circumſtances of the times 


may require, will greatly contribute to the real intereſts and 
welfare of ſociety z but if the ſame ſyſtem be drawn out to its 
full extent, and applied without any regard to the change 
which may have taken place in the opinions and manners of 


mankind, it muſt, notwithſtandiog its general wiſdom and. 


utility, 
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? tae 7 in cafe of a bond in common form for 
payment of money, but proved that the agree. 


ment 


utility, prove in many particulars defeRive, and FP 


to the purpoſes, which, in its original application, it was moſt 


admirably calculated to accompliſh. - 'The inſtitution of mar- 
riage, whether it be conſidered as a religious inſtitution, or, 
according to the opinions of ſome, as à merely poſitive and 


ſocial inſtitution, will ſtill be found to involve conſequences 
more extenſively and more ſeriouſly intereſting to ſociety than 


any other inſlitution whatever. See Spirit of Laws, b. 23. e. 
2. To ſecure to ſociety all the advantages which ſuch an in- 
ſtitution is calculated to produce and confer, it ſeems to be 
peculiarly important that the law ſhould ſecure to jndividuals 
that freedom of choice, which is neceffary to reconcile the 
happineſs of individuals with the welfare of the ſtate: aud 
with a view to ſo deſirable an object, the civil law appears 
to have marked a diſpoſition particularly anxious to remove 
every obſtacle which might deter individuals from entering 
into a ſtate ſo favourable to the intereſts of the public. See 
Digeſt, lib. 35. tit. 1. [ 62, 63, 64. But it is obſervable, that 
whilſt the conſideration of the public welfare was allowed to 
operate, as far as was conſiſtent with the freedom of individuals 
in general, it was not allowed to break in upon thoſe domeſtic 


claims which ſtood in need of the protection of the ſtate ; and 


therefore, though conditions in reſtraint of marriage were 
held generally void, and even a condition fi a liberis ne nup- 
ſerit was not allowed to prevail, yet a condition ſi à libens 


9 


E22 ws * 8 
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ment was, that the obligor ſhould marry ſuch 
2 man, or ſhould pay the money due on the 
bond; the —__ will decree this bond to be de. 

livered 


impubergbus ne nupſerit, would be good, Digeſt, lib. 35. tit, | 
1. c. 62. ſ. 2. And the reaſon of this diſtinction is aſſigned, 
« quia magis cura liberorum quam viduitas injungeretur.” A 


reaſon, which our law has known how to extend; and which 
by receiving its true direction, and fair and rational operation, 


has led to many diſtinctions in our ſyſtem, which ſeem to 
have eſcaped the vigilant policy of the civil law. It may be 


laid down as a fundamental propoſition, that marriage ought 
to be free; by which is intended, that as the parties con- 
trafting are principally intereſted in the contract, they ought 
to poſſeſs all thoſe faculties which are requiſite to the validity 


of eyery other ſpecies of contract, which Puffeodorff deſines 


to be, 1ſt, A phyſical power; 2dly, A mor al power of 


conſenting; 3dly, A ſerious and free uſe of them; the 


rather, as the eontract of marriage is connected with more 
important conſequences than any other ſpecies of contract, 
inaſmuch as it is leſs eaſily diſſolved; and though diſſolved, 


if chere be children, many of its ties remain. But though 


it be true, that freedom from teſtraint, as it encourages this 


ſpecies of contract, is of importance to the ſtate, it muſt not 
be conſidered as a principle to be purſued to its whole extent, 

and at every hazard; for if it were, it would be found, that 
this principle, the well - regulated and bounded influence of 


which is capable of inducing real benefit to ſociety, is, in its 


excels or abuſe, like other good principles, deſtructive of the 


very intereſts which it profęſſes to conſult. The claims af 


pareptal 


20 


\ 
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livered up to be cancelled, as being contrary to 
the nature and deſign of marriage, which ought 

to proceed from free choice, and not from any 
compulſion 
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parental authority, controlled as they are by the law of Eng. 
land, merit conſiderable reſpect: nor has the right which 
individuals have of qualifying their bounty been diſregarded. 
The only reſtrictions which the law of England impoſes, 
are ſuch as are dictated by the ſoundeſt policy, and approved 
by the pureſt morality : That a parent profeſſing to be. affec- 
tionate ſhall not be unjuſt ; that profeſſing to aſſert his own 
claim he ſhall not diſappoint or contro} the claims of nature, 
nor obſtru& the intereſts of the community; that what pur- 
ports to be an act of generoſity, ſhall not be allowed to operate 
as a temptation to do that which militates againſt nature, 
morality, or ſound policy, or to refrain from doing that 
which would ſerve and promote the eſſential intereſts of ſo- 
ciety ; are rules which cannot reaſonably be reprobated as 
harſh infringements of private liberty, or even reproached as 
unneceſſary reflraints on its free exerciſe. . See Puff. Law 
of Nature and Nations, b. 6. c. 2 f. 14. On theſe conſidera- 
tions are founded thoſe diſtinctions which have, from time to 
time, been recogniſed in our courts of equity, reſpecting teſta- 
mentary conditions, with reference to marriage. Ihe caſes 
upon the ſubje& are very many, and not immediately recor- 
eileable: to bring them together, and to point out their re- 
ſpective diſtinctions, is all the editor of this treatiſe profeſſes 
to do. To draw ont the principles vpon which they proceec- 
ed to their whole extent, and to illuſtrate them by a view of 
| | : the 
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compulſion (2). So wherever a mother or 9 

ſather, or guardian, inſiſt upon a private gain, 2 Vern. 162 
or ſecurity for-it, and obtains it of the intend- prury v. 
| ed Hooke, 

IVern.412. 


the policy which informs them, is an undertaking, though 
yell deſerving attention, of too great magnitude to fall within 
the range of this work, _ 


In deciding upon the validity of any condition of marriage, 
it is neceſſary to advert to the nature of the eſtate charged 
wikn the gift, to which ſach condition is annexed. 1. If the 
eſtate charged be real eſtate ; then it is material to determine 
whether ſuch condition be precedent or ſubſequent. 2. If 
the eſtate charged be perſonal ; the force or validity of the g 
condition will depend on its reaſonableneſs; as alſo on the 
gift being given over, or not given over. — 1. Where the gift 
or deviſe, to which a condition of marriage is annexed, is of 
land, or a charge on land, it ſeems ſettled, that if ſuch con- 
dition of marriage be precedent, it muſt be ſtrictly performed, 
in order to entitle the party claiming to the benefit of ſuch 
gift, Bertie v. Lord Falkland, 3 Ch. Ca. 130. 2 Vern. 

338, 339 2 Freem. 220. Fry v. Porter, 1 Mod. 300. 
Reeves v. Hearne, M. 4 G. 2. 5 Vin. Ab. 343. Harvey 
v. Aſton, 1 Atk. 361. Pullen v Ready, 1 Wilſ. 21. 
Reyniſh v. Martin, 3 Atk. z 30. 1 Wilf. 130. Randal v. 
Payne, 1 Bro. C. R. 55. For intereſts ariſing out of land 
ſnall be governed by the rules of the common law, Co. Litt. 
206 a. b. 217. a. Popham v. Bamfield, 1 Vern. 8 3. Chaun- 
cey v. Graydon, 2 Atk. 616. If the condition be ſubſequent 
its validity will depend on its being ſuch as the law will allo 


to diveſt an eſtate. See Co. Litt. 206. b.— 2. If the gift 
17 or 


"BHS 


= | ; A TREATISE . Book I, 
(3) Lamlee ed huſband, it ſhall be ſet aſide (3); for the 


v. Hanuman, 


zVero. 409. power of a parent or guardian ought not to be 
D. of Ham- 


ilton v. made uſe of to ſuch purpoſes. You ſhall not 
Mohun, 
 2Vern. 652. Wo have 
x P. Wms. 8 | | 
118. e | 
I Salk. 168. Keat v. Allen, 2 Vern. 588. Pre. Ch. 267. Tooke v. Atkins, 1 Vern, 
451. Kemp v. Coleman, I Salk. 156. "uhh Gibſon, 1 Vez. 503. Hylton y. Hylton, 
aVez. 547. Pierſe v. DO) 13th Nov. 1745, Ch, | 
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or legacy, to which à condition of marriage be annexed, be 
charged on perſonal eſtate, ſuch condition, except under the 
. circumſtances. after mentioned, ſhall, according to the rule of 
the civil law, be conſidered as merely i in terrorem; but if the 
gift or legacy be given over, in the event of the condition being | 
broken, then the condition ſhall be allowed to prevail: ſee 
Pigot's caſe, cited by Winch, J. in Grifley v. Lother, 
Moore's Rep. 857. Norwood v, Norwood, 1 Ch. R. 65, 
Bellaſis v. Cromin, 1 Ch. Ca. 22, Sutton v. Jewks, 2 Ch, 
| Rep. 50. Jervois v. Duke, 1 Vern. 19. Rightſon v. Over- 
ton, 2 Freem. 21. Anon. 1 Freem. 302. Davis v. Hatton, 
cited 2 Freem. 10. Hicks v. Pendarvis, 2 Freem. 41, 
Garrett v. Pritty, 2 Vern. 293. Semphill v. Bayly, Pre. 
Ch. 562. Statton v. Grymes, 2 Vern. 3 57. Pigolt v. 
| Morris, Sel. Ca. Ch. 26. Pulling v. Ready, 1 Will. 21. 
 Reyniſh Y. Martin, 1 Wilſ. 130. 3 Atk. 330. Wheeler v. 
Bingham, 3 Atk. 364. Harvey v. Aſton, Forreſt. 212, 
Graydon v. Hicks, 2 Atk. 16. Chauncey v. Fahourdin, 
2 Atk, 392. Chancey v. Fenhoulet, 2 Vez. 263. Long v. 
Dennis, 4 Burr. 2052. Hemmings v. Minchley, 1 Bro. 
Ch. Rep. 303. Scot v. Tyler, 2 Bro. Ch. Rep. 431. 
With reſpe& to what ſhall amount to a bequeſt over; and in 
particular, whether a bequeſt or deyiſe of the reſidue is ſuff- 
cient to ſupport the condition, ſee Paget v. Haywood, cited 
1 Atk. 378. Rolls, Nov. 1733. Wheeler p. Bingham, 3 
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have my daughter, unleſs you do ſo and ſo, 
is to ſell children and matches (r). And theſe 


contracts 


Atk. 364. Garratt v. Pritty, 2 Vern. 293. Semphill v. 


Bailey, Pre. Ch. 562. and Lady Kilmury's caſe, cited in 
Parker v. Parker, 2 Freem. 59. Amos v. Horner, 1 Eg. 
Ca Ab. 112. Scott v. Tyler, 2 Bro. C. R. 463. 


It muſt not be inferred, from the frequent inſtances of con- 
ditions in reſtraint of marriage being declared void, that all 
conditions annexed to perſonal gifts, which in any manner 
affect marriage, are void, unleſs given over; for the ſame prin- 


ciples of policy, which annul ſuch conditions when they tend + 
to a general reſtraint of marriage, will favour and ſupport them 


when they merely preſcribe ſuch provident regulations and- 
ſanctions as tend to protect the individual from thoſe conſe- 
quences, to which an over haſty, raſh, or precipitate match 
would probably lead: * therefore, if the conditions are only 
ſuch, whereby a marriage is not altogether prohibited, but 


only in part reſtrained, as in reſpect of time, place, or perſon, 


then ſuch conditions are not utterly to be rejected, Godolp. 
Orp. Leg. Part. 1. c. 15. . 1 * An injunction to aſk conſent is 


lawful, as not reſtraining marriage generally; a condition, that 


a widow ſhall not marry, is not unlawful ; an annuity during 
widowhood ; a condition, to marry or not marry Titus, is 


good ; a condition, preſcribing due ceremonies and place of 


marriage, is good ; ſtill more is a condition good, which only 
limits the time of twenty-one, or any other reaſonable age, 
provided it be not uſed evalively to reſtrain marriage gene- 


rally,” P. Lord Tae, C. Scott v. Tyler, 2 Bro. C. * | 
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of the ſame nature with brokage-bonds, &e, 


ſtantly marked an anxious inclination to guard againſt that 


| themſelves in the light of a parent, and readily conſent, where 


Knapp v. Noyes, Amb. 662. Gilbert's Hiſt, Ch. Lex 
Prætoria, 337. Not only conditions impoſed by others, i 
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contracts with the father, &c. ſeem to be 


Courts of equity having allowed conditions of marriage, 
under certain circumſtances, to prevail, have, however, con. 


abuſe, to which, the giving one perſon any degree of control 
over another might eventually lead. In Daley v. Deſbouverie, 
2 Atk. 261. Lord Hardwicke, C. obſerves, that “ perſons, 
Whoſe conſent is required to a marriage, ought to conſider 


there is no ſerious objection ts the marriage.” In Harvey 
v. Afton, Mr. Juſtice Comyns ftates, that where the con- 
dition has been performed to a reaſonable intent, the court 
has diſpenſed with the want of circumſtances; as where the 
major part of the truſtees conſent, or where the truſtees give 
an implied, not an expreſs conſent,” Daley v Clanricarde, 
Toth Dec. 1738, Ch. Burlton v. Humphreys, 2oth Feb, 
1755, Ch. cited in Lopg v. Dennis, 4 Burr. 2056. 80 
where the father has made the marriage himſelf, 1 Atk. 375. 
Meſgrett v. Meſgrett, 2 Vern. 580. Clerk v. Berkley, 2 
Vern. 721. : where the condition is become impoſſible, by 
the perſon dying whoſe conſent was neceſſary before the mar- 
riage, it is an excuſe, Graydon v. Hicks, 2 Atk. 16. See 
alſo Peyton v. Bury, 2 P. Wms. 626. : nor will a court of 
equity require the confent beyond the minority of the legatee, 


reſtraint of marriage, are generally void; but alſo obligations 
by the parties themſelves are void, if they be yellviftive of mar- 
Triage in general, Baker v. White, 2 Vern. 21 5. Wood 
hoyſe v. Shipley, 2 Atk. 535. Lowe v. Peers, 4 Burr, 2225, 


| Ch. IV. g 10. OF EQUITY. 
but of more miſchievous conſequence, as that 
which would happen more frequently ; and 
it is now a ſettled rule, that if the father, on 
the marriage of his ſon, takes a bond of the 
ſon to pay him ſo much, &c. it is void, being 
done by coercion, while he is under the awe 
of his father. Nor will the court only decree 
2 marriage brokage-bond to be delivered up, 
but a gratuity ef fifty guineas ad ually paid to 
be refunded (4); for ſuch bond is in no caſe 
to be countenanced. And a bond to procure 
marriage, though between perſons of equal 
£ rank 


(r) From the caſe of Grifley v. Lother, Hob. 10. it ſhould 
ſeem, that though the procuring of a marriage is not a con- 
ſideration in equity, it is a ſufficient conſideration in law; and 
of that opinion Holt, C. J. appears to have been in Hall v. 
Potter, 3 Lev. 411. ; and the circumſtance of the bond, in 
that caſe, having been ultimately cancelled by the decree of 
the Houſe of Lords, does not affect the rule of law, as that 


deciſion was upon an appeal from the decree in equity, which 


bad held the bond to be good, Show, P. C. 76. as courts of 
equity do not, in ſuch caſes, interpoſe for the particular da- 
mage to the party, but from conſiderations of public policy, 
marriage greatly concerning the public. See Law v. Law, 
Forreſt 142. Q. Whether the vice of ſuch conſideration 
could not now be pleaded at law? Collins v. Blantern, 2 


Will. 347. 
1 L Al, 528 


4 


(4) Sold- 
ſmith v. 
Browning, 
2 Vern. 352 
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rank and fortune, is void, as being of dange. 

rous conſequence (/). So if A. being a vi. 

dow, gives a bond to B. of 20l. if ſhe ſhould 

marry again, and B. gives a bond to the widow 

to pay her executors the like ſum if ſhe did 

(5) Baker not marry again (5), and the widow ſoon after 
v- White, marries, her bond will be decreed to be deliver. 


2,Vern.215. 


Vexdbouſe ed up (7). And the difference which ſome 


AGE $25. take, where it is a bond penal, whereon the 


Peers jury can give no leſs than the penalty, and the 
2225. Caſe (of a promiſe) where the jury will, as cauſe 


is, leſſen, &c. ſeems not to be law; but the 
agreement void in both caſes. And ſo in re. 
ſtraints of trade, the diſtinQion is not between 
bonds and promiſes, as is laid down in ſome 
books; but it is between bonds, covenants, or 


promiſes 


(/) That equity will relieve againſt bonds to firangers 
for the procuring of marriage, ſee Arundel v. Trevilien, | 
Ch. Rep. 47. Glanville v. Jennings, 3 Ch. Rep. 18. Toth. 
27. Drury v. Hook, 2 Ch. Ca. 176. 1 Vern. 412. Col 
vi. Gibſon, 1 Vez. 503. Smith uv. Aykwell, 3 Ack. 566 
And as theſe contracts are avoided, on reaſons of public incor 
venience, the court of Exchequer, in Shirley v. Martin, 1 4t 
Nov. 1779, held, that they would not admit of ſubſequen 
ee by the party. 


6 Q. If ach bond f is vor relieyable at lay? Love o. 
Peers, 4 Burr. ae 


ve Q. 


— 
8 
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promiſes with confideration, and ſuch as are 
without (6): for the firſt, if only with reſpect 
to a particular place or perſon, may be juſt and 
reaſonable ; nor is it againſt magna charta ; for 
that only provides againſt power and force, 


that a man be not diſſeiſed of his liberty or ef. - 


tate, but he may ſell either. Whereas the 
other, for aught appears, may be oppreſſive, 
and is of miſchievous conſequence to the pub- 


lic (u). 85 


0% This ſubject is moſt elaborately diſcuſſed in the judg- - 


ment given by C. J. Parker, in Mitchell v. Reynolds, 1 P. 
Wms. 181. and the notes furniſhed by Mr. Cox refer with 
the uſual accuracy of his edition to the modern caſes; 


\ 


235 


(6) Mitchell 
v. Reynolds, 
1 P. Wms. 
1 8 1. ; 


104 
+ 4 
4 
+ 
14 

7 i 
+» 

4 

Ul » 
x? 
. 
4 
[73 

! 
49 
* 
1 ; 
[ 

i 

' 
. 

MH 

4 


41 A TREATISE © & Book] 


| \ N D, in the civil law, counter, letters, and 
all ſecret acts which make any change in 
agreement, are of no manner of effect. with re- 


0% Payton ſpect to the intereſt of a third perſon (1); for 


B d 1 2 ; - | . * s 
= = this would be an infidelity contrary to good man. 
Redman v. - 2 ; 
Redman, mers and the public intereſt (x). So private agree- 
IVern 348. | 
Gale v. 5 8 \ | ments, 
Lindo, : 


1 Vern. 475. Lamlee v. Haman, 2 Vern, 466. Middleton v. Onflow, I p. Wms 568. 


Pitcairne v. Cybourne, 2 V<cz. 375. Mon: . Monteſiori, 1 Bla. * 353. 


(x) In caſes of this nature, it is not neceſſary that the fraud 
reſpect an article expreſs/y contraded for; but any repreſentati- 
on, miſleading the parties contracting, on this ſubject of the 
contract, is within the principle which governs this claſs of ca- 
ſes : ſee Neville v. Wilkinſon, 1 Bro. Rep. 54 3. and ſtated in 
Mr. Cox's note to Roberts v. Roberts, 3 P. Wms. 74. in which 

caſe Lord Thurlow, C. relieved by injundtion againſt 
a a bond entered into by the plaintiff to the defendant, before 
the plaintiff's treaty of marriage; the defendant having, by 
the plaintiffs deſire, upon the occaſion of ſuch treaty, miſre- 
preſented to the wife's father, the amount of the plaintiff's 
debts, and particularly concealed from him the bond in quel- 
tion: and this relief was given, although- it did not appear, 
that there was any actual ſtipulation, on the part of 
the wife's fathers in reſpe& of the amount of the plain- 
20's 
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ments, in derogation of marriage-articles are! al 


ſet aſide in equity (2). As where the daughter 


promiſed to repay 101. part of the marriage- 
portion of gol. this is a fraudulent and void 


\ 
promiſe 
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(2) Morri- 
ſon v. Ar- 
buthnot, 5 
Vin. 055 


534 pl. 30. 


SrP. Butler 


v. Sir H. 00 Cy Eq, Ca. Ab. 88, 89. in Giffard v. Gifford, which ſtates 


a diſtinct ion. 


tifs debts.” The principle of this rule, though it has been 


moſt frequently applied to agreements in fraud of marriage, 
extends to every other ſpecies of agreements ; therefore, where 
a tradeſman compounding his debts, privately / agreed with 
ſome of his creditors to pay them the whole of their debts, by 
which they were induced to appear to accept of the compoſi- 
tion; ſuch private agreement was held to be a fraud on the 
other creditors, Child v. Danbridge, v. Vern. 71. Small v. 
Brackley, 2 Vern. 602. Spurrett v. Spiller, 1 Ak. 10g. 
And it ſeems that ſuch fraud is now relieved at law, Cock- 


ſuott v. Bennett, 2 Term Rep. 763. The caſe of Lewis 


v. Chaſe, 1 P. Wms. 620. is however irreconcileable with 
this principle; it may therefore be material to obſerve, that 
it is very much ſhaken, if not over- ruled, by ſeveral ſubſe- 
quent caſes, particularly Smith v. Bromley, Dougl. 670. But 
though private agreements in fraud of third perſons be void, 
yet if a bond or note be given by A. the more effectually 


to enable B. to bring about a match, &c. ſuch bond or 


note may be recovered upon at law, Mogtefiori v. Monte- 
hori, 1 Bla. Rep. 363. and a conveyance of land for ſuch 
purpoſe, notwithſtanding a defeazance, will be ſuſtained in 


equity, Webber v. TIE, 13 Vin. Ab. 525. 2 Bro. P. 


C. 88. 
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(3) Collins promiſe (3). So where A. having a kindneſs 
and wife, for B. treated a marriage for him with C. for his 
Cro. Fliz. 7 . 

74. niece, anda ſettlement being agreed upon for 
25001. portion, he obtained a redemiſe of part 
of the eſtate ſettled for preſent maintenance, and 
a releaſe of what A. had covenanted to ſetile 

after his death; and both ſet aſide in equity 
(4)Kribb'e- (4). So where the brother gave a bond to 
, eee make up his ſiſter's portion the ſum that was 
1 inſiſted on, but took a bond from her before 
marriage to repay. The huſband died, the 

wife ſurvived, and was relieved againſt the 

(5) Gale v. bond (5). From which caſes it may be collect. 
Vern. 47g. ed, that what is the open and public treaty 
Keamaa, and agreement upon marriage ſhall not be le. 
Vern. 348. ſened, or any ways infringed, by any private 
(6) Lamlee treaty or agreement (6). And that which was 
eee once a fraud, will always be ſo ()); and the 
| woman ſurviving the huſband, will not better 
the caſe, nor the aſſignment of ſuch a bond 
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(3) Quod ab initio non valet traftu temporis non convale- 
ſcet is the rule of law, and governs the diſtinctions upon 
the ſubject of confirmation in equity. See ch. 2. ſ. 14. note 
(r), p. 129, 130. See alſo Cockſhott v. Bennett, 2 Term 
Rep. 753- But this rule does not extend to ſubſequent 
bona fide purchaſers. See p. 269. note. | 


— 2 — — 
2 * - __ I 
W pF 2 = of CN pe Ret, . 
why PR. " ps * _ a 
— 1 4 5 
7 f . - a 


oe EI 


n = 
8 - 


n 


—— — 


2 


828 
=. 
„ ED 


- 
w_ 
* 
beg 
- — 


Ch W. g. 11. OF EQUITY. 


to creditors ; for a "REY aſſignable only in 
equity, is ſtill liable to the ſame equity as if 
remaining with the obligee (7); and as to any 
promiſe made afterwards to pay it, that was but 
nudum pactum, and not binding (8). Soa 
ſettlement made by a woman before her marri- 
age, for her ſeparate uſe, without the haſband's 

privity, ſhall not bind the huſband (9), being in 
derogation of the rights of marriage. But 
where a widow, before her marriage with. a 
ſecond huſband, aſligned over the greateſt part 
of her eſtate to truſtees for children by her for- 
mer huſbaud (z); it is certain a widow might 
with a good conſcience, before ſhe put herſelf 
under the power of a ſecond huſband, provide 
for the children ſhe'had by the e 


Lex. Prætoria, 267. Poulſon v. Wellington, 2 P. Wms. 535. 
Sira:hmore v. Bowes, 2 Bro, Rep. 345 See c. 2.1.6, note 
Hunt v. Matthews, 1 Vern. 408. King v. Cotton, 2 P. Wms. 
v. ocarie, I Ak 255. Poe v. Routledge, Cowp. 705. 


* 


(2) It ſeems agreed, that if a woman on the point of | 


marriage charge or convey her property to a mere ſtranger, 
| for whom ſhe was not under even a. moral obligation to pro- 


vide, that ſuch conveyance will be decreed a fraud on the 


marital rights, Lance v. Newman, 2 Ch. Rep. 41. Blan- 
chett v. Foſter, 2 Vez. 264. 


1 
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(7) Coles v 
8 2 
ern. 692 
Turton v. 
Benſon, 2 
Vern. 5 
IP. Wms 
496. Pre. 
Ch. 522. 10 
Mod. 445. 
Catar v. 
Burke, x 
Bro. Rep. 
434. 
(8) Gale v. 
Lindo, 1 
Vern. 478. 
(9) Howard 
V. Hooker, 
2 Ch. Rep. 
42. Carlton 


v. Dorſett, 


2 Vern. 17. 
Draper's 


_ caſe. 


2 Freem, 29. 
Gilbert's 


f * ſez Counteſs of 
0). p. 98. (10) 
558. 674- Newſtend 
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(1) Dig. lib. 
42. ti. 8. 
. 


Domat's 


Civil Law, 
B. 2. ti, 10. 


1. 5,2. 


A TREATISE 


SECTION XIbL 
A ND, by the civil law, whatever debtors do 
to defeat their creditors-is void (1), and 


there is a great reſemblance beween the civil 


law in this matter and the ſtatute of 13 El. (a) 
But in each of them there was this exception, 


(a) The 13 Eliz. c. 5. not only declares all deeds made 
in fraud of creditors to be null and void, but ſubjects the 
parties to ſuch fraud to certain penalties and forfeitures ; from 
which circumſtance it ſhould ſeem that the proviſions of this 
act ought to be conſtrued ſtrictly. Lord Mansfield, however, 
in Cadogan v. Kennett, Cowp, 434. obſerves, that * the 
ſtatutes 13 Eliz. c. 5. 27 Eliz. c. 4. cannot receive too libe- 
ral a conſtruction, or be too much extended in ſuppreſſeon of 


fraud. * 


The object of the legiſlature Was evidently to protect credi- 
tors from thoſe frauds which are frequently practiſed by 


debtors, under the pretence of diſcharging a moral obligation; 


for as to thoſe gifts or conveyances which want even a good 
or meritorious conſideration for their ſupport, their being 


voluntary ſeems to have been always a ſufficient ground to 


cohclude that they were fraudulent ; but though the ſtatute . 
protects the legal right of creditors againſt the fraud of 


their debtors, it anxiouſly excepts from ſuch imputation the 


Ch. IV. 9 12. OF EQUITY. 

that it ſhould not extend to avoid any eſtate 

or intereſt, &. made upon a good conſideration 
and 


boni fide diſcharge of a moral duty. It therefore does not 
declare all voluntary conveyances, but all fraudulent convey- 
afices to be void, 1 Ch. Ca. 99. 291. 1 Vent. 194. 1 Mod, 
119. 1 Atk. 15. Cowp. 708. and whether the conveyance 
be fraudulent or not, is declared to depend on the conſide. 
ration being good and bona fide. This leads to the inquiry 
what ſhall be deemed a good conſideration, and what is 
intended by requiring a conveyance for ſuch conſideration to 
be alſo bona fide. A good conſideration is that of blood, 
or of natural love and affection, 2 Bla. Com. 297, and a 


gift made for ſuch conſideration ought certainly to prevail, 


unleſs it be found to break in upon the legal rights of others 
but if it does break in upon ſuch rights, it is equally clear 
that it ought to be ſet aſide : if therefore a: man being indebt- 
ed convey to the uſe of his wife or children, ſuch conveyance 
would be within the ſtatute ; for though the conſideration be 
good, yet it is not bona fide ; that is, the circumſtances of 
the grantor render it inconſiſtent with that good n which 
is due to his creditors. 8 


« If there be (ſaid Lord Hardwicke) a voluntary convey- 
ance of real eſtate or chattel intereſt by one not indebted at 
chetime, though he afterwards becomes indebted, if that volun- 
tary conveyance was for a child, and no particular evidence 
or badge of fraud to deceive or defraud ſubſequent creditors, 
that will be good; but if any mark of fraud, colluſion, 
or intent to deceive ſubſequent creditors appear, that will 

make 
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re and bona fide (2). And therefore if a man 
Twines ſteals a young lady who has a conſiderable for. 


caſe. 
3Rep.-8'! a. 7 | tune 


Shepperd' s 
Touche 
None, p. 65. 
. 2Com. Dig. | 
Covin. | 33 : : | 
| make it void,” 'Townſend v. Wyndham, 2 Vez. 11. See 
alſo Stileman v. Aſhdown, 2 Atk. 481. Doe v. Routledge, 
Cowp. 711. Ruſſell v. Hammond, 1 Atk. 13. This di. 
ſtinction is drawn from conſiderations too obvious to require 
illuſtration from caſes ; for if a man "indebted were allowed 
to diveſt himſelf of his property in favour of a wife or child, 
his creditors would be defrauded ; but if a man not indebted 
could not make an effective ſettlement in favour of ſuch ob- 
jets, becauſe by poſſibility he might afterwards become in- 
debted, it would deſtroy thoſe family proviſions, which are 
under certain reſtrictions, a benefit to the public, as well a 
to the individual objects of them. See Walker v. Burrows, 
1 Atk. 94. It may however be material. to obſerve, that the 
grantor being indebted, is not the only badge of fraud; ſere- 
ral other circumſtances are enumerated in Twyne's caſe, 3 
Co. 82. as furniſhing a ſtrong preſumption that the tranſaction 
is mala fide. If the conveyance contain a power of revocation, 
or a power to mortgage, it will be conſidered as fraudulent 
againſt creditors, Tarback v. Marbury, 2 Vern. 510 if the 
grantor be allowed to continue in poſſeſſion, the conveyance 
being abſolute, Stone v. Grubham, 2 Bulſt. 218. or if the 
conveyance or pift be of the whole or greater part of the | 
grantor's property, ſuch conveyance or gift would be preſumed 
to be fraudulent ; for no man can voluntarily diveſt himſelf of 
all, or the moſt of what he has, without being aware that 
future creditors will probably ſuffer by it. In ſhort, if the 
e tranſaction 
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tune in truſtees hands, and the huſband gives a 5 


judgment to make : a ſettlement upon her, equity 
will 


tranſaction be chargeable with any circumſtance ſufficiently 
ſtrong to raiſe a preſumption of its being a fraud, it cannot 
be ſupported unleſs ſome other conſideration be interpoſed 
to obviate the objection ariſing from the general nature of the 


tranſaction; as where the huſband after marriage being in- 


debted, conveyed an eſtate to truſtees, to the ſeparate uſe of 
his wife; it was held that the truſtees, having undertaken to 


indemnify the huſband againſt the wife's debts, was ſufficient 
to ſupport the ſettlement, as made a for valuable conſideration, 
Stephens v. Olave, 2 Bro. Rep. 90. But if this tranſaction 


had been with a view to defraud creditors, it would probably 
have been ſet aſide ; for © if the tranſaction be not bona ſides 
the circumſtance of its being even for a valuable conſideration, 
will not alone take it out of the ſtatute,” per Lord Manſ- 
held, Cadogan v. Kennet, Cowp. 434. Stileman v; Aſh- 
down, 2 Atk. 477. The caſes of Jones v. Marſh, Forreſt. 


64. and Hungerford v. Earle, 2 Vern. 261. may be thought 


to weaken the authority of the diſtinction taken by Lord 


Hardwicke in Townſend v. Windham ; Lord Talbot having, 


in Jones v. Marſh, declined giving any opinion how far 
a family ſettlement, without conſideration, would be frau- 


dulent againſt ſubſequent creditors, though the party was 


not indebted at the time; and Hutchins, Lord Commiſho- 
ner, having held ſuch ſettlement to be void. It is obſerv- 
able, however, that Lord Talbot was not, by the circum- 
ances of the caſe before him, called upon to give his opi- 
nion; and that the opinion of Hutchins, Lord Commiſſioner, 

> | - was 


263 


at ne Book 1. 
#4 will not ſet this aſide in behalf of creditors, 
though the ſettlement was after marriage; and 


Ane voluntary (3); for the court would not have 
| Rycault let the huſband have had the fortune without 
22 Col, making a ſettlement (b). And the ſtatute 


vile v. Par- | | 

ker, Cro. did 
Tac. 158, | 
Hinton v. 

Scott, Moſeley, : 36. Midiccome. v. Marlow, 2 Atk. 519. Wart v. Shallett, 2 Ver. 
16. Hilton v. Biſcee, 2 Vez. 308. Wheeler 1 Carylf, Amb. 121. | Cappodoc: „. 
Peckbam, 4 May 1792, Ch. See c. 2. 5, 6, note (+), p. 88. 


was 1 influenced by the prove ons of the ſettlement 
not having been purſued. © 


/ 


But though creditors may, under ſome circumſtances, 
avoid a voluntary conveyance, yet it is binding on the party, 
and all claiming under him, Hawes v. Leader, Cro. Jac. 
270. Brookbank v. Brookbank, 1 Eq. Ca. Ab. 168. Rand 
*. Cartwright, Nelſon, 101. 22 Vin. Ab. 18. Franklin 
v. Thornbury, 1 Vern. 132. Villers w. Beaumont, 1 Vern, 
100. Bale v. Newton, 1 Vern. 464. Lord Lincoln's caſe, 
cited in Clavering v. Clavering, 2 Vern. 475. Sneed v. 
Culpepper, 22 Vin. Ab. 24. pl. 3. and if there be two or 

more voluntary conveyances, the firſt ſhall prevail, unlefs 
the latter be for payment of debts, Goodwyn v. Goodwyn, 
i Ch. Rep. 92. 2 Ch. Rep. 199. | 


(5) It is obſervable that in the caſes referred to, the cout 
does not appear to have adverted to the amount of the ſettle- 
ment; a circumſtance which, in ſome caſes, may deſerve 
conſideration; for as the equity of the wife does not extin- 
guith the legal right of the huſband, it were not too much t 


$- + 
* 


cContend, 
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did not mean to alter the nature of the debt: 
ſo that if the debt do not bind the heir, but 
merely the perſonal aſſets, it will not affect a 
volunteer with power of revocation, unleſs re- 
duced to a judgment during the life of the debt- 
or (4). And even a debt that does affect the 
heir will not bind a purchaſer of the volunteer 
with notice, till it is placed upon the land by 
the judgment; for if it were otherwiſe, perſo- 
nal ſecurity would be turned into real ſecurity 
(5). And ſome think that fraudulent convey- 
ances are made ſo only by the ſeveral ſtatutes 
made for that purpoſe. And therefore if the, 
debtor makes a purchaſe in truſtees names, he 
may declare the truſt to whom he pleaſes ; 
for he might have given him the money to have 
made the purchaſe himſelf; and it is a new 
pretence to fay a man made a purchaſe fraudu- 
lee 


contend, that if the ſettlement by the huſband, he being in- 


debted at the time, went beyond what the court would have 
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(4) Parſloue 
v. Weedon, 
T. 1718. 

1 Eq. Ca. 
AB. 149. 
But ſee For- 
reſt. 64. 
where the 
above caſe 
is obſerved 
upon. 

() Sil 
bert's Lea 
Prætoria. 
293, 2 

has Bir v. 
Langham, 
x Siderf. 
133. 


enforced, that ſuch ſettlement, as to the excels, was a fraud 


on the creditors. That the equity of the wife may be ſatisfi- 
ed by leſs than the amount of her fortune. 
Marlar, 1 P. Wms. 459. in a note, Cox's Ed. 


See Worrall v. 


! 
| 
| 
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(6) Fletcher lently (6). But although regularly for caſes 
- v. Billley, ..., - - 
2Vero. 450, within the ſtatute relief muſt be had at law, 
* 8458 yet if goods are given to defraud creditors, in 
2 Vem 67. ſuch a caſe as the gift is not avoidable by the 
ſtatutes, the party may be relieved here (c); 
for this court determined concernig charities 
| and frauds long before any ſtatute made con- 
(7) Hun by 


ford v. cerning the ſame (7). | 
2 Vern. 7g White v. n Pre. Ch. 13, 14. Colſton v. Gardner, 2 Ch. Ca. 45 


(c) The ſtatutes, 50 Ed. 3. 8. 8.3 H. 7. c. 4. expreſil 
declare all gifts, &c. of goods and chattels, intended to 
defraud creditors, to be null and void. Creditors might hoy- 
ever ſtill, in ſome caſes, be defrauded, by their debtors exe- 
cuting powers of appointment in favour of mere volunteers, 
unleſs courts of equity interpoſed, and made ſuch voluntary 
appointment primarily ſubject to the payment of debts. 

Thompſon v. Town, 2 Vern. 319. Laſſels v. Lord Corn- 
wallis, 2 Vera 465. Townſend v. Windham, 2 Vez. 1. 
But though courts of equity will ſubje& a voluntary appoint- 
ment to the payment of debts, yet they vill not interpoſe 

where the debtor has not executed his power of appointment. 
Laſſells v L. Cornwallis, 2 Vern. 465. Townſend v. Wynd- 
ham, 2 Ver. 1. See alſo Peaſe b. Stileman, Hob. 9. as to 
the rule of law. 
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SECTION XIII. 


ND theſe ſtatutes, made againſt frauds, are 
for the public good, and therefore to 
be taken by equity (1), and bind the king 
(2); and. the word (declare) in the act of 13 
Eliz. ſhews (3) it was the common law before 
(d). Nor does that act extend only to credi- 
tors, but to all others who have any cauſe of 


action (e) « or 22 or any penalty or forfeiture, 


either 


- 


(d) At common law, fraudulent gifts or conveyances yere 
avoidable by perſons, creditors at the time ſuch gift or convey- 
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ance was made, but not by ſubſequent creditors, Twine's 


caſe, 3 Co. 83. a. Upton v. Baſſet, Cro, El. 444. Dyer, 


294, 295. The ſtatute 13 Eliz.,c. 5. has alſo ſuperadded 


certain penalties, to which the parties to a fraudulent gift or 
conveyance were not muy at common law. 


(e) In the caſe of Luckner v. Freeman, Pie: Ch. 105. = 


diſtinction appears to have been taken between the claims of 


real creditors and a debt founded in maleficio: for A having 
brought an action againſt B. for lying with his wife, B. af-. 


ſigned his eſtates to truſtees in truſt to pay the ſeveral 


debts mentioned in'a ſchedule, and ſuch other debts as he 
ſhould name, A. recovered 5ocol. damages, and brought his 
bill to ſet aſide this deed as fraudulent ; but the court held that 
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(4) 3 Co. 
F32, a. Leo- 
nard v. Ba- 
con, Cro. 
Eliz. 233. 


A TREATISE Dock I. 


either to the king or the ſubject; as for felony, 
outlawry, recuſancy, or the like (4). But there 
is a difference between purchaſers and creditors; 
for the ſtatute of 13 El. makes only fraudulent 
conveyances void againſt creditors ; but in the 


_ caſe of a purchaſer, all voluntary conveyances 
are void by the expreſs letter of the 27th Elia. 


(5) C. 4. 


0 5) without r more a. F). And the notice of the 


VVV PRO 


it was not fraudulent either in law or equity; : for that the 


plaintiff was no creditor at the making of the deed ; and 
though it were made with an intent to prefer his real cre- 


ditors before this debt, when it came afterwards to be a debt, 
yet it was a debt founded only in maleficio, and therefore 
it was conſcientious in him to prefer the other debts before 
it. But the plaintiff was held to have an intereſt in the 


ſurplus after payment of the other debts. 


(/) The ſecond ſection of the 27 Eliz. enacts, that all 
conveyances, &c. of lands, made with an intent to defraud 
and deceive ſuch perſons, &c. as ſhall purchaſe ſuch lands, 
&c. for money or other good conſideration, ſhall be utterly 
void; the fourth ſection expreſsly excepts conveyances mace 
upon good conſideration and bona fide. 


On the conſtruction of this act it has been, held that every 


voluntary conveyance ſhall be preſumed to be fraudulent 


agaioſt 


ch. IV. g 13. F | EQUITY. 


purchaſer, viz. of the fraud (g), cannot make 
that good which an act of parliament makes. 


void, 


- 


againſt a ſubſequent purchaſer. Bovey's caſe, 1 Ventr. 194. 
Douglas v. Ward, 1 Ch. Ca. 1co. Holford, v. Holford, 
1 Ch. Ca. 217. Colvile v. Parker, Cro. Jac. 158. But 
if the conveyance, though voluntary, appear to have been 
made for a meretorious conſideration, and without fraud or 
covin, it ſhall not be void againſt a ſubſequent purchaſer ; 
for © there is no part of the act which affects voluntary ſettle- 
ments eo nomine, unleſs they are fraudulent,” Doe v. Rout- 
ledge, Cowp. 708. Hamerton v. Mitton, 2 Wilſ. 356. 
Jones v. Marſh, Forreſt. 64. Sagittary v. Hide, 2 Vern. 
44. As to what ſhall be deemed a meritorious conſideration, 
ſee the above caſes, and alfo Hunt v. Matthews, 1 Vern. 
408 Jennings v. Sellack, 1 Vern. 467. Newſtead v. 
Searle, 1 Atk. 265. See c. 4. ſ. 12. note (a). And though 
a conveyance be covinous in its creation, it may acquire va- 
lidity by ſubſequent matter; as where the land conveyed be 
afterwards aliened or ſettled for valuable conſideration, Prodg- 
ers v. Langham, 1 Sid. 133, 134. Newport's caſe, Skin. 
423. Smartle v. Williams, 2 Lev. 387. It has alſo been 
held, that a parchafer, to avail himſelf of this act, mult be a 
purchaſer for money or other valuable conſideration, Twyne's 
cafe, 3 Co. 83. a. Upon v. Baſſett, Cro. Eliz. 444. See 
| alſo 2 Com. Dig. (41.. 2) p. 230. 1 Eq, Ab. 353. margite. 


(g) Gooch's caſe determines, that a purchaſer ſhall 
avoid a fraudulent conveyance, notwithſtanding his notice 
| 4 | | of 
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270 : | A TREATISE * Book 1, 
| void, for they are always fraudulent againſt 
(6) Gooch's purchaſers (6); and therefore any perſon com. 


caie, 5 Co. 


| Tonkins v. | mg 


Ernis. r Ed. Ca. Ab. 3:4. pl. 6. Leach v. 8 1 Ch, Rep. 78. oem v. Tem: 
pler, 2 Bro, Rep. 148, | | 


of the fraud ; but it by no means bears out the author's ap 
parent inference, that all voluntary conveyances are fraudulen, 
and therefore abſolutely void, though the purchaſer have 
notice of them. —The terms of the ſecond ſection of the 27 
Eliz. c. 4. ſeem to be ſufficiently diſtinct to confine its 
operation to ſuch conveyances as are made with an intent 
to defraud and deceive ſubſequent purchaſers ; but it were 
difficult to maintain that a conveyance was made with an 
intent to defraud a perſon who, before he became a purchi- 
| ſer, had full notice of ſuch conveyance. See White v. Strin- 
ger, 2 Lev. 105. And if the terms of the act do not com- 
pel a conſtruction in favour of a purchaſer, with notice of 
a voluntary conveyance, the policy and ſpirit of the a ap- 
pear to me to reje& ſuch conſtruction. "The policy of the 
act was to prevent fraud; the conſtruction moſt fayoura- 
ble to ſuch purpoſe is that which excludes all temptation 
10 the practice of it. A voluntary deed is binding on the 
party, and all claiming under him as ſubſequent volunteers; 
(ſee 22 Vin. Ab. 16. & ſeq.) and to allow him to defeat 
his bounty in favour of a purchaſer for valuable conſideration, 
without notice, is merely to prefer a higher conſideration; 
but to allow a purchaſer, with notice, to ſuperſede the claims 
of a volunteer, ſeems to encourage a breach of that reſpect 
which is morally due to the fair claims and intereſts of others: 
It may render the proviſion of a ſtatute, intended by the 


legiſlature to be preventive of fraud, the moſt effectual ioftru- 
ment 


— 


ch. IV. 9 13. % err, n 


ing in by a voluntary conveyance and purſu- 

ing a purchaſer at law, ſhall be obliged to diſ- 

cover his title in a court of equity, for elſe he 

7 ight be put to encounter evidence he never 

| heard of. But he that would have benefit of 

this act ought to be a purchaſer boni fide, and 

in vulgar intendment, viz. for a valuable con- 

ſideration, as a leſſee at a rack. rent, though he 

paid no fine, becauſe he is bound to pay his 

rent during the term, whether the land is worth 

it or not (7). And this ſtatute is very well (+) Shaw. 

penned ; for the words of the act are general, _—_— 

and whoever ſells it, the purchaſer ſhall avoid 

ſuch fraudulent eſtate (8), &c. So where a (8)Burrell's 
„ caſe, 6 Co. 

man in a ſecret manner made an eſtate to the 34. b. 

uſe of his wife, for her jointure, by fraud and 


if covin, to defeat a ann, to whom he in- 

p- | tended 

Ne | 

as - 

on | | | = 
he ment of accompliſhing it. I ſhall not purſue the point fur- 4 
83 ther; it ſeems, however, deſerving conſideration; for if 
eu che conſtruction of this act, which has certainly prevailed 

on, in favour of purchaſers, with notice, were traced, it would 

n; probably appear to have originated in the opinion that the act 

ims avoided all voluntary conveyances whatever, though, as very 

dect ſtrongly obſerved by Lord Mansſield, in Doe v. Routledge, 

ers: it merely affects fraudulent conveyances. 

the 

ſtru- 
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tended to ſell the land ; if the fraud be proved 


in evidence, or confeſſed in pleading, the pur. 


chaſe ſhall avoid the eſtate (5). 


(5) J have not been able to find the caſe referred to. It 
probably, however, involved circumftances of colluſion be- 
tween the huſhand and wife, or elfe was a jointure after mar. 
riage; for if it was a jointure before marriage, and ſuch as 
would, by the 27 H. 8. c. 10. bar the dower of the wife 
it ſhould ſeem, whatever might be the ſecret motive of the 
huſband, it would be entitled to prevail, unleſs the wife 


could be affected with privity to the fraud. If the jointure 


was after marriage, then the caſe falls within the general 


rule, that the diſcharge of a moral obligation ſhall not be made 


the pretence of a fraud on legal rights, and whether the wife 
was privy or not, would be immaterial. See Colville v. Par- 


ker, Cro. ſac. 158. for in ſuch caſe © it is the motive of the 


giver, not of the acceptor, which is to weigh,” per Lord 
Northington, Partridge v. Gopp. Amb. 596. 


«Vs ww. 5 4 


SECTION XIV. 


ND though upon the ſtatute of fraudulent — 
deviſes (i), it has been objected, that the | i 
ſtatute being introduQtive of a_ new law, the 


relief os it ought to be at law (1), yet equity (r)Bateman' 
will- v. Za eman, 
Pre. Ch. 198. 


* 
—— nn 9 — — HTS mit 8 - 
1 7 5 
Ln 


2 i 7 R's 


— 
1 


(i) Before the ſtatute againſt fraudulent deviſes, 3 W. & M. 
c. 14. bond and other ſpecialty creditors, whoſe debts did not 
immediately affe& the lands of their debtors, were liable to be 
defrauded, either by their debtor deviſing his Jands, or by the 
alienation of the heir before any action could be brought againſt 
bim: to obviate theſe frauds, the ſtatute dec)zres, all wills 
and teſtaments, limitations, diſpoſitions, and appointments of 
real eſtates, by tenants in fee- ſimple, or having power to diſ- 
poſe by will, fraudulent and void, as againſt creditors by bond 
or other ſpecialties ; and that ſuch creditors may maintain their 
actions jointly againſt the heir and the devitec ; and that if the 
heir alien before action brought, he ſhall be liable to the value 
of the land; and that the deviſee ſhall be chargeable in the ſame 
manner as the heir would have been, if the lands had deſcended. 
By theſe proviſions the bond-creditor is, in ſome degree, pro- 
tected againſt the fraud of his debtor or of his heir; but the 
ſtatute having expreſsly excepted deviſes for payment of debts, 
or for raiſing children's portions in purſuance of any agreement 
or contract made before marriage; bond and other ſpecialty 
creditors, whoſe demands do in their nature affect the land, 
are ſtill liable to be prejudiced by the right of their debtor to 
T deviſe 


—_ 


. 
8 ——— 


_ — 1 — —— „ uu— ĩ— — — ww ER. — — 
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n will alſo give relief (2); as where the heir 
=_—> © having aliened the eſtate, a bond-creditor brings 


\_ Hongertord bill againſt him _ the EP (&). But 


v. Earle, 2 


Yah. . 85 although, 


; deviſe his real eſtate ; for if he deviſe, ſubject to the payment 
: of debts, his ſimple- contract creditors will be entitled to be 
paid, pari paſſu, with ſuch bond or other ſpecialty creditors; 
for in conſcience their debts are to be equally favoured, being 
equally due. Woolſtencroft v. Long, 1 Ch. Ca. 32. 3 Ch. 
Rep. 7. Hixon v. Witham, 1 Ch. Ca. 248. Anon. 2 Ch, 
Ca. 54. Girling v. Lee, 1 Vern. 63. Child v. Stephens, 1 
Vern. 101. Sawley v. Gower, 2 Vern, 61. Wilſon v. Fielding 
2 Vern. 763, And even creditors, whoſe demands are barred 
by the ſtatute of limitations, ſhell be let in, Gofton v. Mill, 
2 Vern. 141. And though it has been held in ſome cakes, 
that if the eſtate be deviſed to the executor for payment of 
debts, ſuch circumſtance will render the eſtate legal aſſets ; 
yet it ſeems to be now ſettled that * the circumſtance of giving 
the real eſtate by any means ta the executor ſhall not occaſion 
the produce of it, when ſold, to be applied as it would in the 

\ eccleſiaſtical court; but it muſt nevertheleſs be conſidered a 
equitable aſſets, Per Lord Thurlow C. Newtown v. Bennet, 
1 Bro. Rep. 135. See alſo Silk v. Prime,, 1 Bro. Rep. Ad. 
ditions, p 7. But if the eſtate deſcends. to the heir, charged 
with the payment of debts, it will ſtill be legal aſſets, Free 
moult v. Dedire, 1 P. Wms. *. Plunkett v. Penſon, 2 
Atk. 290. 

(4) The caſe referred to is ' Rateman v. Bateman ; 10 

Which the Lord Keeper is reported to have held, that 
| | | 1 


- bk nd 


Fn e 


2 B. A 8 55S oe - 
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although, by that ſtatute, a man is prevented 
from defeating his creditors by his will, yet any 
ſettlement or diſpoſition he ſhall make in his 
life-time, of his lands, whether voluntary or not, 
will be good againſt bond-creditors (/) ; for that 
was not provided againſt by the ſtatute, which 
only took care to ſecure ſuch creditors againſt 
any impoſition which might be ſuppoſed in a 


man's laſt ſickneſs; but if he gave away 


his eſtate in his life-time, this prevented the 


deſcent of ſo much to the heir, and conſequently 


took away their remedy againſt him, who was 


* liable in reſpect of the lands deſcended ; 
and 


the plaintiff ought to have proceeded at law, Pre. Ch. 198. but, 


in 1 Eq, Ca. Ab. 149. pl. 6. the Lord Chancellor is ſtated to 


have relieved the plaintiff. That equity has a concurrent 
Juriſdiction with courts of law, upon the ſeveral ſtatutes againſt 
fraud, ſee White v. Huſſey, Pre. Ch. 14. and the caſes 
referred to, B. 1. c. . . 3. p. 12. | 


(I) Mr. Vernon, Pre. Ch. 521, in referring to the caſe of 
Parſtowe v. Weedon, obſerved, that till that refolution he 


ſhould have been of another opinion, ſuch a diſpoſition having 


been held fraudulent by Lord Chief Juſtice Holt, in the caſe 
of Templeman v. Beke. See Jones v. Marſh; Forteſt. Gy. 


| Where Parſlowe v Wetdon is obſerved upon. 


E 
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(3) Parſlow 


v. Weedon, 
1 ;F4- Ca. 
Ab. 149 
pl.7.13Vin. 
Ab. * 


A . TREATISE Bock I. 


ns as a bond is no lien whatſoever on db in 
the hands of the obligor, much leſs can it be ſo 
when they are given away to a ſtranger (3). 


ri xv 


8⸗⁰ if a freeman of London (n) makes a gift of 
any part of his perſonal eſtate in his life. 
time, or if he turns all his eſtate into a purchaſe 


of land, he may diſpoſe of this as he thinks 
| | fit 


(m) In Kemps v. Kelſey, Pre. Ch. 594. Lord Macclesfield 
C. ſtated © the cuſtom of London to be the remains of the old 


common law, that a man could not give away any part of his 


eſtate without the conſent of his children, and is ſo taken 
notice of by Bracton; but it being found extremely inconve- 
nient and hard, it was by the tacit conſent of the whole nation 
grown into diſuſe, for no law has been ever made to repeal it. 
But in the city of London, where the mayor and aldermen 
had the care of orphans, they by that ſole authority and power 


| haye preſerved this part of the common law in London.” By 


this law, 1f a freeman of London dies, leaving a widow and 
children, his perſonal eſtate, after his debts are paid, and the 
cuſtomary allowance for his funeral and the widow's chamber 


eing firit deducted, is to be divided into three equal parts, 
| | and 
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fit (1). So if money be given by a freeman, to 
be laid out in land, and ſetttled (2), &c. or if a 
freeman, upon a ſecond marriage, conveys leaſes 
in truſt, &c. and in the ſettlement there is an 


agreement that the truſtees ſhould ſelltheſe leaſes, 


and inveſt the money in the purchaſe of lands of 
inheritance to be ſettled to uſes : by the agree- 
ment, theſe leaſes are now to be conſidered in 


equity, as 11 a | purchaſe had been actually 
made 


and thus diſpoſed of: one third part to the widow, another 
third part to the children unadvanced by him in his life time, 
and the other third part ſuch freeman may bequeath by will. 
But if a freeman of London has no wife, but has children, the 
half of his perſonal eſtate belongs to his children, and of the 
| Other half he may diſpoſe by will or otherwiſe, Laws of 
London, 69. Fitz. N. B. 122. 2 Inſt. 3 3. Northey v.Strange, 
P. Wms. 340. Hedges, v. Hedges, 1. Bro. P. C. 254. 
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(1) Fubu 


v. Jennings, 


2Vern 612. 
685. Hall 
v. Hall, 
aVern.297. 
Dethick v. 
Banks, 2 
Ch. Ræp. 48. 
(2) Babing- 
ton v. Green- 
wood, 1 P. 
Wms. $32. 
Frederick v. 
Fredcricks, 
P. Wms 
719. Annand 
v. Honey- 


woed, 2 Ch. 


Ca. 219; - 1 
Vern. 345- 
2 Ch, Rep. 
97+. 


The cuſtom, however, extends only to perſonal eſtates, | 


probably from the citizens of London, in the origin of this 


cuſtom, not regarding real eſtate, ſuppoſing freemen would not 


purchaſe ſuch eſtate but rather employ their fortunes in trade, 
for the benefit of commerce, 1 Eq. Ca. Ab. 150. Marg. See 
alſo 2 Vez. 593. But though eſtates of inheritance, or free- 
hold in houſes, . lands, &c. or terms to attend the 


inheritance, 
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made (2), and the freeman _ nes the money | 
out af his nm (3). 


i are not within the cuſtom, Rich v. Rich, 2 Ch, 
Ca. 160. Dowſe v. Dorival, 1 Vern. 104. Tiffin v. Tiffs, 
2 Freem. 66., yet a mortgage in fee is within the euſtom 
Thornborough v. en 1 Ch. Ca. 285. 
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(u This i is agrecable to, the 80 of equity * conſiders 
things * to be done as ey done, See c. 6, ſ. 9. 
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UT the cuſtom of London muſt be en- 
tirely given up, if equity would not aſſiſt to 
ſet aſide conveyances (o) in fraud of the cuſtom 


Gee (1): and therefore, where a freeman had not 


1 4 5 altogether diſmiſſed himfelf of the eſtate i in his 


Tomkynsv. life-time, and the deed being made when he was 
Ladbroke, 2 


Vez. 591. * and but 2 little before his death, it 
ought 


(o) Equity will not Re ſet aſidg 3 in fraud of the 
cuſtom, but will decree the perſonal eftate to be divided 
according to the cuſtom, if the owner, for valuable conſider- 
ation, appear to have we to take up his freedom. Frederick 
V. Frederick, I 2 Wms. 7 


42 
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ought to be looked upon as + donatio cava 
mortis (p), but will ſtand good as to a moiety, 
which he, having no wife, might diſpoſe of (2). 


So if a man has it in his power, as by keeping 


the deed, &c. or if he retains the poffeſſion of 
the goods, or any part of them (3); or if there be 
a deed of truſt to the uſe of his will (4), ot to 
pay any fum as he mould appoint, and he makes 
an appointment by deed and will, this will will 
be deemed fraudulent and void (5). So if a 


man, poſſeſſed of a term for years, voluntarily 


aligns it as 2 previſion for his child (6); 


(þ) * Donatio cauſa mortis is, when a perſon, in his laſt 


| ſickneſs, apprehending his diſſolution near, delivers, or cauſes 
to be delivered to another, the poſſeſhon of any perſonal goods, 
{under which have been included bonds and bills drawn by the 
deceaſed upon his banker,) to keep in caſe of his deceaſe. 


This gift, if the donor dies, need not the aſſent of his executor ; 


yet it ſhall not prevail againſt creditors, and is accompanied 


with this implied truſt, that if the donor lives, the property 


thereof ſhall revert to himſelf, being only given in contemplation 
of death, or mortis cauſa. 2 Bla, Com. 514. And as ſuch 
donation may be avoided by creditors, ſo may it by the wife 


or children of a freeman? if it break in on their cuſ- 


'omary ſhares. Turner v. Jennings, 2 Vern 612, 
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(2) Turner 
v. cn 
2Vern 612. 
( tear 
Longland,z 
Eq. . Ab. 
263, 264. 
49 5.2 Vern. 
612. 685. 
Hall v. 
Hall, 2 
Vern. 277. 
(4 Nott v. 
Smithies, 1. 
Ch. Rep. 45. 
(5) Turner, 
v. Jennings. 
2 Vern. 685. 
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(6)City v. yet his wife ſhall have her cuſtomary ſhare (9). 


City, 2 Lev, 


I39. but So a voluntary judgment ſhall not 
ſee Gierker: Y üg no prevail againſt 


Leather: debts by ſimple contract, nor againſt the widow 
Ven. 93. of a freeman (7); but his debts being paid, 
(5) Fair. the judgment will bind the legatory part (). 
bead . And although the father cannot diſpoſe of the 


Bowers, 2 


Vern.292., cuſtomary part from his children, yet he may 
Pre, Ch. 17. 
by os will C s) Wein, that if one dies before 
twenty. 
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(g) But though the huſband cannot deprive the wife of her 
cuſtomary part, yet ſhe may be bound by an expreſs agreement, 
before marriage, to accept a jointure in lieu of it, Bravell v. 
Pocock, 2 Freem. 67. Atkins v. Waterſon, 1 Eq. Ca. Ab. 
157, 158. And in ſuch caſe the huſband's eſtate ſhall be diſii 
| buted as if there were no wife, Puſey v. Deſbouverie, 3 . 
Wms. 321. Lewin v. Lewin, 3 P. Wms. 15. Metcalfe v 
| wig 1 Atk, 63: ons, Burroughs, i Atk. 399. 
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Wo. ) And would be preferred to legacies, Cray v. Rooke, 
Forreſt. 156. Jones v. Powell, 1 Eq. Ca. Ab. 84. pl. 2, 


(5 ) It was formerly much doubted dir a freeman's wil 
could in any way operate on the orphanage part; it ſeems nov, 
however, to be ſettled that a freeman 'cannot deviſe either 
the orphanage part, or the contingency of the benefit of fur- 


vivorſhip among orphans; but ſuch freeman may give by will 
to 
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twenty-one, another ſhall have his part (8). Yet (8) Ham. 


he cannot deviſe his child's part over to another, Rn 


in caſe that child die in minority (o). But ſee L. 227. 


now the late ſtatute 11 Geo. 1. cap. 18. which . 
Hatto 7 
has made a great alteration i in theſe matters (7). Ch C. 199, 


Biddle,cited 

in a note, 1 | 
P. Wms. | * 
118. | 


to his children, legacies inconſiſtent with the diſtribution under 

the cuſtom, and then the children muſt ele& whether they will 

| abide by the will or by the cuſtom. TY v. Deiban ters, 
Forreſt. 130. 

(:)The 11 G. 1. c. 18. £1 17. * That it ſhall and may be 
lawful to and for all and every perſon and perſons, who ſhall 
at any time, from and after the 1 ſt day of June 1725, be made 
or become free of London, and alſo to and for all and every 
perſon and perſons, who are already free of the ſaid city, and 
on the ſaid 1 ſt day of June 1725 ſhall be married, and not 
have iſſue by any former marriage, to give, deviſe, will, and 
diſpoſe of his and their perſonal eſtate and eſtates, to ſuch 

perſon or perſons, and to ſuch uſe and uſes as he or they ſhall 
think fit : provided nevertheleſs, that in caſe any perſon who 
ſhall at any time or times, from and after the ſaid 1 | day of 
June 1725, become free of the ſaid city; and any perſon or 
perſons who are already free of the ſaid city, and on the 1ſt 
day of June 1725 ſhall be married, and not have iſſue by any 
former marriage, hath agreed, or ſhall agree by any writing 
under his hand upon or in conſideration of his marriage or 
otherwiſe, that his perſonal eſtate ſhall be ſubject to, or to be 
diſtributed or diſtributable according to the cuſtom of the 
city of London; or in caſe any perſon ſo free, or becoming 


free 
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free as aforeſaid, ſhall die inteſtate, in every ſuch caſe the per. 

ſonal eſtate of ſuch perſon ſo making ſuch agreement, or ſo 

dying inteſtate, ſhall be ſubject to, and be diſtributed and dif. 

tributable according to the cuſtom of the ſaid city, any thing 

therein contained to the contrary in anywiſe notwithſtanding, 


1 


SECTION XVII. 


E are likewife unable to oblige our ſeles 
to any performance about the goods or 
actions of other men, not ſubject to our diſpoſal; 
and therefore no man's contract can be carried | 
into execution in equity, any further than his 

"ie re intereſt or lawful power extends (1); for equity 
Id. e will not decree a man to commit a wrong toa 
4 third perſon; as to compel a tenant for life to 
2 make a diſſeiſin or forfeiture of his eſtate (2); 
Vin. Ab. or bind one who claims paramount, as to decree 


TRI an agreement of one jointenant () againſt the 


(2) Unleſs the agreement amount to a ſeverance of the 
jointenancy in equity; in which cafe equity would decree 
againſt the ſurvivor. Hinton v. Hinton, 2 Vez. 634- f 
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ſurvivor ( 2); or compel a freeholder of a manor 
to conſent to an incloſure (4) or ſtint of a com- 
mon (5), unlefs the bill charge that he would 
be benefited by it (x). But becauſe it would be 
inconvenient that an engagement, ſeriouſly en- 
cered into, ſhould be of no effect, the law ordains, 
| that he who undertakes for another, or makes 
2 contract in his name, ſhould procure a per- 
formance mon him (5), or and in his ſtead 


Commiſſioners obſerved, that there was * a great difference 
between an agreement for an incloſure, and an agreement only 
for a ſtint of common. 
have a ſtint decreed ; and though one or two humourſome 
tenants ſtand out, and will not agree, yet the court will decree 
it, (fee Bruges v. Curwen, 2 Vern. 575. con. ), but it is other- 
wiſe as to an incloſure.“ If, however, lands have been incloſed 
for alength of time, with conſent of moſt of the pariſhioners, 


2 Vern, 301. Arthington v. Fawkes, 2 Vern. 3 56. Piggott v. 
Kniveton, Toth. 109. See ſtatute of Merton, 2 Inſt. 84. 


(y) Vpes this principle courts of equity have, in ſome caſes, 


decreed the huſband to procure the wife to join in a conveyance 
of her real eſtate, he having covenanted to ſuch effect, Hale v. 


. 
(x) In Delabeere v, Bedingfield, 2 Vern. 103. the Lords | 


It is a proper and natural equity to 


and ſufficient common be left for the tenants, equity will reſtrain 
any proceedings to throw open the incloſure, Weekes v. Slake, 


Hardy, 


283 
($) Muſ- 


e v. 
waod, 

2 Vern. 63. 
(4) See : 


» | 


1Ch. Ca. 48. 
3Ch. Rep. &. 
Delabecrey, 


Beding 

2Vern. 103. 
(5) Bruges 
v. Curwen, 
aVern.575. 


2284 
(6) Puff. B. 


3. c. loĩnſt 
lib. 3 ti. 20. 


ſ. 3. 1 Do- 
mat, 


Bedge s. 1 
Str. 553. 


(7) Cats v. 
Ru ele, 2 


Veru. 280. 


B. 1. 
ti. 1. ſ. 2. 6. 
See Lilly v. 
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(6 Y ; as if A. articles on the behalf of B. to paul 
four houſes in Jamaica, and, pending the ſuit, to 
compel the feller to make a good title, the houſe 
are ſwallowed up by an earthquake (7); yet A, 
ſhall pay the money, although he has not 

| ſufhicien 


Hardy, 3 P. Wms. 189. Barrington v. Horn, 2 Eq. Ca. Ab. 


17. pl. 7. But it is obſervable, that though the agreement ofthe 
| huſband, that his wife ſhall do any particular act, affords a rev 
| ſonable preſumption that he has previouſly gained her conſent; 


yet, (e if after all, it can be made appear to have been impoſille 


for the huſband to procure the concurrence of his wife, (as ſuppol 
there are differences between them, ) ſurely the court is notto 


decree an impoſſibility, eſpecially where the huſband offerstore 


turn all the money, with intereſt and coſts.” See the reporter 


note to Hale v. Har. A further objection to ſuch a decree may 
be drawnfrom its tendency to encourage thatcoercion and undue 
influence which the policy of our law ſo anxiouſly endeavour; 
do reſtrain in all concerns reſpecting the real property of the 
wife. Nor does the caſe of the covenantee apparently entitlehin 
to ſo much reſpect; for he muſt be conſidered as being full 
apprized of the difficulties, and to have reſted his pretenſion 
on the event of their being removed. Theſe conſideration 
induced Lord Cowper C. in Outread . Round, 4 Vin. ab 


203. pl. 4. to refuſe to decree a ſpecific performance Gf 


ſuch a covenant, the huſband offering to refund the purchaſe 
money, with coſts. 


ch. IV. G 18. OF + EQUITY. 


* 


(.) In Pope v. Roots, 7 Bro. P. C. 184. Lord C. Apſley 
obſerved, that the caſe (Caſs v. Rudele) was miſrepreſented ; 


in January 1691, by conveyance executed, and the earthquake 


did not happen till July 1692. That Rudele, by his anſwer, 


founded on a good title, having been conveyed to him. See 
note to Mortimer v. Capper, 1 Bro. Rep. 157. 


NO if a third perſon treats for one that 
is abſent, without his order, but under- 
takes for his conſent, the abſent party does 
not enter into the covenant till he ratifies it ; 
and if he does not ratiſy it, the perſon who 
undertook for his conſent, only, ſhall be bound 
(1); as if A. and B., infolvents, apply to a ſcri- 
vener, who had procured 200 l. for A. upon 
their bond to C. and D. to compromiſe the debt, 

| and 
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ſufficient effects of B. 's in his hands (=). 


for that by the printed caſes it appeared that Caſs made a title 


admitted he had 7ool. in his hands, and the decree: was 


(1) 1 Do- 
mat, B. 1. 
ti. J. 12.6. 


% 
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and the ſcrivener tells them, that C. and D 


would ſtand to any thing that he did, and accord. 
ingly compounds it with them; yet A. and B. 
ſhall pay C. and D. their whole money, they not 
being any way privy to the agreement, aud 


the ſcrivener ſhall repay them, and indemnify 


2) Parrott 
v. Wells, 
2Vern. 127. 


them according to the agreement, though he 
acted only as an agent (2). So if A. by writing 
agrees with B. and C. to pave the ſtreets in a 
pariſh, and they, in behalf of the pariſh, agree 
to pay him for it, and this writing is lodged in 
the hands of B.; if A. paves the ſtreets, he muſt 
have relief againſt the undertakers, and the 
undertakers muſt take their remedy over againſt 
the pariſh (a); and more eſpecially in this caſe, 


(a) The general rule requires all perſons intereſted in, or to 


be affected by, any demand, to be parties to the ſuit; but 


though this rule is applied to many cafes where, from the 


number of perſons intereſted, great inconvenience muſt neceſ- 
ſarily atiſe; (Leigh v. Thomas, 2 Vez. 312. Parſons v 


Neville, 9 November 1791 ;) yet as it would be impracticable 
to make a whole pariſh parties to a ſuit, at leaſt with any 
proſpect of coming at juſtice, the general rule is, in ſuch cake, 
made to give way to the principle of convenience, So where 
it appears chat the credit was given to particular perſons, and 

. ; : 0 
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the written agreement, which is his evidence, 
being in the hands of one of them (3). On the 
other ſide, where a man acts in execution of the 
authority given him by another, either expreſsly 
or impliedly; then it is by relation the act of 
that other, and he acquires no right, nor brings 
any obligation upon himſelf (59. Vet if a verdi& 
is obtained againſt an agent or truſtee, equity 


Ch. IV. 9 18. 


not to the general fund or undertaking, equity will diſpenſe 
with the general rule. See Cullen . Duke of Queenſberry and 
others, 1 Bro. Rep. 101. and the caſes there cited. See alſo 
Mr, Mitford's Treatiſe, 144, 145. Pre. Ch. 592. 


() In Johnſag v. Ogilby, 3 P. Wms, 279. Lord Ch. 
Talbot ſtated the difference to be, where the party under- 
taking for and on behalf of his client, has an authonty, fo to 
do, and where he has not. If ſuch undertaker has no authority, 
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(3) Meriel 

v. Wymond 
ſel, Hard. 
205. See Ci- 
ty of Lon- 
don v. Rich. 
mond & al' 
2 Vern. 421. 


then it is a fraud, and the undertaker ought himſelf to be liable; 


but where there is ſuch an authority given, it is only acting 
for another, like the caſe of a factor or broker acting for their 
principals, who were never held to be liable in their own 
capacities; but where one undertakes for another under an 
authority, he muſt, in order to protect himſelf from being 
uy bound by ſuch undertaking, ftrifly purſue his 
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will not relieve againſt ſuch verdict (c, but will 
decree that he ſhall be reimburſed by his principal, 
and ſtand i in the place of the creditor. 


(e) In Graham Stamper, Pre. Ch. 45. 2 Vern. 146. 1 Eq, 
Ca. Ab. 308. the plaintiff was relieved in equity againſt ſo 
much of the judgment as reſpected the goods which he had 


purchaſed for the . s uſe. 


eri On ir. 


HE ſtatute de donis conditionalibus, 
made 13 Ed. 1. (4), i in a manner 
ercated 


(4) Littleton obſerves, that ! before this ſtatute all inheri- 
tances were fee-ſimple ; for all the gifts which are ſpecified in 
that ſtatute were, fee-ſimple conditional, at the common law; 

ſect. 13. As to the property capable of being entailed, tene- 

ment is the only word uſed by the ſtatute ; but this, according 
to Lord Coke, (1 Inſt. 19. b.) includes not only all corporate 
inheritances which are or may be holden, but alſo all inheritances 
iſſuing out of any of thoſe inheritances, orconcerning, or annexed | 
to, or exerciſable within the ſame, though they lie not 
in 


— a > Us 
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created perpetuities (1); for by that ſtatute the 
tenants in tail could do no act in prejudice of 
the iſſue, but the will of the donor was to be 
obſerved 


in tenure, as rents, eſtovers, commons, or other profits 


whatſoever, granted out of land, or uſes, offices, dignities 
which concern lands; and ſome particular places may 


| be entailed, becauſe all theſe ſavour of the realty ; but 


merely perſonal chattels, which ſavour not of the realty, can- 
not be entailed, Neville's caſe, 7 Rep. 33.; neither can an 
office which merely relates to ſuch perſonal chattels, nor an 
annuity which charges only the perſon, and not the lands of 
the grantor: but in theſe laſt, if. granted to a man and 
the heirs of his body, the grantee hath ftill a fee conditional 
at common law, as before the ſtatute, and by his alienation 
may bar the heir or reverſioner. An eſtate to a man and 
his heirs, for another's life, cannot be entailed ; for this is 
ſtrictly no eſtate of inheritance, and therefore not within 


can a copyhold eſtate be entailed by virtue of the ſtatute ; 


of the lord ; but by ſpecial cuſtom, a copyhold may be limit- 
ed to the heirs of the body, Heydon's caſe, 3 Rep. 8. b.; 
for here the cuſtom aſcertains and interprets the Jord's will ; 
ſee 2 Bla. Com. 113. But though eſtates pur auter vie, 
and perſonal chattels, are not entailable, they may however 
be ſo ſettled as to anſwer the purpoſes of an entail, and be 
rendered unalienable, almoſt for as long a time as if they 
were entailable in the ſtrict ſenſe of the word. See Mr, 
Hargrave' s note (5) Co. Litt. 20. a. b, where the caſes 


1 upan 


the ſtat. de donis, Baker v. Bailey, 2 Vern, 225. Neither 


for that would tend to encroach upon and reſtrain the will 


— 
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(t) 2 Inſt. 
331. Mild» 
may's caſe, 
6 Rep. 40. 
Moor, 155. 
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_ obſerved 7), and the ſame law continued about 


200 years. But in 12 Ed. 4. it was reſolved by 
the judges, that by a common recovery the 


; — ; 
eſtate tail ſhould be barred, for the miſchich 


that were introduced into the common. 
wealth thereby (J). And by 4 H. 7. ap, 


upon this ſubject are brought e and diftingui 


(% Valunias Auel in chartà * manifeſte 5 
obſervetur. Co. Litt. 21. 


Oh) The deciſion in Taltarum's taſe, that a common 
recovery ſhould bar and deſtroy the entail, having gren 
abridged eſtates tail with regard to their duration, other 


means were ſoon deviſed to ſtrip: them of other privileges 


By 26 H. 8. c. 13. ſuch eſtates are made ſubject to fork 


ture for high- treaſon. By 32 H. 8. c. 28. leaſes made by 


tenant in tail, which do not tend to the prejudice of the iſſue 
are declared to be good, and to bind the iſſue: By 32 H. 
c. 36. a fine by tenant in tail is by conftruQion of the 4. H, 
7. c. 24. declared to be a bar to the iſſue, and all claimin 
under them. By 21 Jac. . c. 29. eſtates tail are made liv 
ble to be ſold by the aſſignees of a bankrupt, tenant in tail 
and by the conſtruction of 43 Eliz. c. 4. the appointment of 
tenant in tail, to a charitable uſe, is declared to be good 
without either ſine or recovery. But in theſe caſes the right 
of the crown, having the reverſion, is (ſubje& to particular 


| — fared by 34 & 35 H. 8. e. 20. See Co. Litt 37 


2 Cr 


Oo RE at nd ti. ao en, Pas. an ag 


c_ 
— — 
— 


RX . 
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to the Mue in tail, though it did not extend 
to him in remainder, - without he neglected to 


make claim within five years after it fell into 
| FEI (2); and this court will not ſuper- 


de fines and recoveries ; as to make a bargain 
and ſale of tenant in tail of a legal eſtate good 
againſt the heir; for he is, ſince the ſtatute, 
to be conſidered as a purchaſer, and is in im- 
mediately from the donor per formam doni (3). 
So that, as it ſeems, no a@ of tenant in tail 
ſhall be carried into execution in a caurt of 
equity againſt the iſſue any further than at law; 
for this would be to repeal the ſtatute de donis 
(5); but if the iſſue enters, and accepts of the 
agreement, 


Cruiſe on recoveries, 256. By theſe proviſions of the legi, 
ature, eftates tail are now more free and capable of alien- 
ation, than were conditional fees at common law, which 
could not be made abſolute till the condition was performed, 


| and then only for particular purpoſes. See Co. Litt. 19. & 


2 Bla, Com. 110, 111. Mr. * note * Co. Litt. 
326. b. 


— 


0% This is to be underſtood of a tenant in tail of a legal 
eſtae, whoſe eſtate not being more favoured in equity than at 
| | 1 : law, 


2 


ö 24. (g) a fine had the ſame force given i; W 


oy 


(2] Co. Litt. 
372. 2. 


(3) Sayle v. 


Freeland, 2 


Veutr. 380. 
Cave ndiſh v. 
Worſley, 5 
Hob. 303. 
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(4) Roſs v. 


Ro(s, I Ch. 
Ca. 171. 

(5) Thomes 
v. Gyles, 2 

Vern, 232. 
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agreement, it becomes his own, and ſbal bind 
him (4); and any. agreement, with an equira. 
lent, will bind the iſſue as a part' tio i, 
though but by parol (5: nor will the court aid 
the ye in tail (/ Jagainſt a diſcontinuan e 


Fe) 7 98 


law, cannot bind his iſſue by a covenant to convey, though 


for valuable conſideration, Roſs v Roſs, 1 Ch. Ca. 171; 
Coventry v Coventry, ro Mod. 469; nor by a covenant 
far further aſſurance, Jenkins v. Keymes, 1 Lev. 237.; 
nor by articles to convey for payment of debts, Herber o. 
Fream, 2 Eq. Ca. Ab. 28. pl. 34 ; nor by a Covenant 
to levy a fine, though there be a decree for ſuch purpoſe, 


Weale v. Lower, 1 Eq. Ab. 266. cited in Fox v. Crane, 
2 Vern. 306. But ſee Hill v. Carr, 1 Ch. Ca 294. 


(i) Or an exchange of lands; in either of which caſes the | 
law will imply a warranty, which deſcending on the iſſue, 


will bind them i in reſpe& of the equivalent, Co. Litt. 74. 
384. a. 2 Bla. Com. 300. | | 


(J) This rule applies to thoſe in remainder as well as to 
the iſſue, Stapleton v. ann, 1 Vern. 212. * v. Ber- 


Ty, 2 Vern. 35. 


(4) A diſcontinuance of eſtates in lands, &c. is, in leg 
underſtanding, an alienation made or ſuffered by tenant i 
tail, or by any that is ſeiſed in auter droit, whereby the 


iſſue in tail, or the heir or ſucceſſor, or thoſe in reverſion « 
remainder, are driven to their action, and cannot enter. „Co. 


Litt. 325. a. 


ch. V. (20. OF EQUITY. | | 293 


(4), though by a voluntary conveyar.ce (6); ſo (6) Sher- 


fa; oc t favour the owner of the inheritance ak 2 
12 *c__ . ern. 273 
who has power to diſpoſe of it. 3 
„ Philips, 2 
| ; Vern. 50. ; 


— ꝛ—u— ern — — 7 — . 
— - — 


'» 


SECTION xx. „ 1 
72 | . : F 


8 for 'a truſt or equitable intereſt, it is 
a creature of their own, and to be go- 
verned by their rules; for an entail of a truſt 


is not within the ſtatute de donis (1), and there- (North u 
fore may be aliened without a recovery by any e 


manner of conveyance J); yet ſome have 5 63,78: 


thought the method of common recoveries a very Pe terts 


| Beverly v. 
prudent. Bev. x 4 2 
Vern. 131. 
_ Gayle v. 
Frecland, 2 
| Pro 25 Ventr. 350. 
(1) This conſequence ſeems to be too extenſively drawnz 
for though it be now ſettled that the operation of fines, and 
. recoveries by the ceſtuy que truſt, is the ſame upon truſt 
eſtates as upon legal eſlates, ſee p. 137, 138.; yet it is by 
no means admitted that any mode of conveyance by tenant 
ig tail, of a truſt eſtate, will bar the iſſue, and thoſe in re- 
mainder In North v. Champernon, 2 Ch. Ca. 64. Lord 
Chancellor Finch appears to have ſaid, that tenant in tail of 
a truſt may bar his iſſue by a feoffment, or bargain and ſale; 
and in Beverley v. Beverley, 2 Vern. 131. Carpenter v. 


Carpentes- 


Sa N © E. 


* 


44 ͤĩͤ ———·ðÜ¹ðꝛq ꝛr* ñ ͤñ ' ———— lb 
— — * — a NPE 
x . 


py — — ůů ͤꝛ—— r e os ve >>" 
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Carpenter, 1 Vern. 440. and in Baker v. Bailey, 2 Ver. 
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prudent and political inſtitution, and fit to be 


followed in equity in), that men may have ſome 
reſtraint from overturning the ſettlements of 


their family. 


0 
- 


225. the ſame opinion ſeems to have prevailed. —The ceſtuy 
que truſt, if the truſtees join, may bar the entail by a feoff. 
ment, was determined in Bowater v. Elly, 2 Vern. 24. 

But in Legatt v. Sewell, 1 P. Wms. 91. 2 Vern. 552. 

Lord Cowper intimated his doubt, whether only a deed, 

executed by ceſtuy que truſt in tail, ſhould bar the remainder- 

man, or even the iſſue, in regard a deed may be made at a 
tavern, or by ſurprize ; but a rcovery is a ſolemn and a 


deliberate act.“ His Lordſhip, however, in Otway v. Hud. 


| fon, 2 Vern. 583. ſeems to have thought that a deviſe by 
Vill was ſufficient to bar the entail of a truſt; which point 


had been before ſo decided by Lord Keeper Wright, in 
Woolnough v. Woolnough, Pre. Ch. 228. 


(m) The reaſon for diſpenſing with the ſtrict rules of lau, 
in caſes of recoveries of truſt eſtates by the ceſtuy que truſt, 
is ſtated by Lord Nottingham, in North v. Champernon, 2 
Ch. Ca. 63. 78. 1 Vern. 13. See p. 138. It does not, How- 
ever, <ftabliſh the neceſſity of the tenant in tail of a truſt 


being allowed to bar the onal by ny other * of alien- 


ation. 


- 


ch. IV. 521. orHOurrr. . 


SECTION XxI. 


O the head of a corporation aggregate, as 
\J a dean, &c. alone, cannet make a leaſe 


254 


or diſcontinuance; for it ought to be by the 


entire corporation, or elſe it is void, except of 
the poſſeſſions which they have ſevered from the 
reſt of the corporation: but an abbot or biſhop 
may diſcontinue (a), for they are ſole ſeized 
in fee (1), &c. Otherwife of a parſon, for 
he is not ſeized in fee to every intent (2); and 
a deed of an abbot, ex aſſenſu capituli, is good, 
becauſe they are dead perſons in law. Other- 
wiſe of a dean, ex aſſenſu capituli; for his 
chapter is parcel of the corporation, and ſeized 


with the dean, and ſhall plead and be impleaded 
Ties with 


n) By the diſcontinuance of the abbot or biſhop, the ſuc- 
ceſſor was driven to his writ de ingreſſu fine aſſenſu capituli 
but by the 27 H. 8. c. 28. & 31 H. 8. c. 13. all abbots, 
priors, and other religious perſons, are diſſolved; and by the 
1 Eliz. c. 19. and 13 Eliz. c. 10. & 1 Jac. 1. c. 3. .biſhops 
and all other eccleſiaſtical perſons are reſtrained and diſabled 
from aliening or diſcontinuing their eccleſiaſtical livings. For 


(r)Cs. Litt. 
325. b. 

(2 Co. Litt. 
300 b. 67. a. 
Litt. ſ. 644. 
645. 


the learning relating to leaſes by eccleſiaſtical perſons, ſee 3 


Bacon's Ab. title Leaſes. 


"LE a rrarin rout 
(3)Co.Litt, with him (3). So of a mayor and commonal. 
325. b. FEE . . 
ty, But inall uncertain bodies, as mayor and 
commonalty, &c. if the greater part do an aq (o), 


this ſhall bind, although the reſt will not agree 
(4)Dr. Haſ- 


(a)Dr Hat (4), and the aſſent may be tried by voices or 
3 hands; quia ubi major pars ibi tota (5); elle 
(5) Moor, they might never all agree, 

11 Bc. 27. | | 


(o) And the agreement of the major part of a corporation 
being entered in the corporation books, though not under the 
corporate ſeal, will be decreed in equity, Maxwell v. Dub 

wich Coll. 14 July 1783. The contrary, however, appears 
to have been held in Taylor v. Dulwich College; 1 P. Wi. 
655. But though a corporation cannot do an act in pais with - 
out their common ſeal, yet they may do an act upon record. 
The Mayor of Thetford's caſe, 1 Salk. 192. 


/ 
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SECTION XXII. 


ND a corporation is in divers reſpects ass? 
one body, or as ſeveral perſons, and may 

charge and be charged accordingly. The deed, 
therefore, of a corporation ſhall not bind them ” 

in their private capacity (), if it be made in 

the name of their corporation (1) ; neither can (, cy 
they be charged in their private capacity with E29<9% 


concerning 


10 ug the duty of 
debts of the corporation, although they are the duty of 


diſſolved (2). So they ſhall be intended ſeized age. Veutr. 
in that capacity by which name they are named; 1 fd. 


and when the mayor or other head of the corpo- __ 


ration is in priſon, touching his office for a 337 
| bond 


()]) In a note to Harvey v. Kaſt India Company, 2 
Vern. 396. the members of the Hamburg Company are ſtated 
to haye been charged in their private perſons, the Company 
having no goods; but quere, Whether the Company was 
a corporation? if it was, the law of the deciſion ſeems very 
doubtful, In the caſe of the King v. the Corporation of 
Rippon, Com. Rep. 86. it is ſaid, that an action lies againſt 
the members of a corporation by their private names, for a 
falſe return to a mandamus, directed to the corporation by 


their corporate names. See alſo the Mayor of Thethoed's 
caſe, 1 Salk. 19a. 


(3) Bp. of 
Rocheſter's 
caſe, Owen, 
73. 2 And. 
10. 6 Vin. 
Ab. 285. 
pt 6. 8. 
(4) Luttrel's 
cafe, 4 Rep. 
$7 b. the 
Mayor of 
Scarbo- 
rough v. 
Butler, 3 
Lev. 237» 


and commonalty ſhould have action for the impriſonmen of 


e ſcheat. It is obſervable, however, that from the report of 


A TREATISE © Bodkl, 
bond made by him and the commonalty ; thi 
is an impriſonment to him as mayor (g). 80 
if a corporation be changed (r), yet they ſhall 
not be diſcharged of covenants, . annuities, and 
the like, with which they were before bound 
(3); and by the ſame reaſon they ſhall re. 
-tain the lands and poſſeſſions which they had 
before; and ſo debts due to them remain (4), 
But if the corporation be difſolyed, the donor 
ſhall have his lands again (7). 


() And the opinion of Brian C. J. was, that the mayor 


their mayor, 6 Vin. Ab 304. cites 21 Ed. 4. 14. K 15, 


r) For a corporation may refuſe the new charter; and 
if it does, ſuch charter is void. The King v. Larwood, 


Comb. 316. 1 Ld. Raym. 31. 


(s) This is agreeable to the opinion of Lord Coke, 1 Ind 
13: b. But Mr. Hargrave, in his note upon this point, re 
fers to the caſes of Johnſon v. Morris, Hal. MSS. and South 
well v. Wade, 1 Roll's Ab. 816. and Poph. 91. as auth 
rities againſt the donor, and deciding that the land ful 


Jobnſon v. Norway, Winch. 37. which he concevd 
to be the ſame caſe as that cited by Lord Hale, the judg: 
es do not appear to have finally determined the point; ad 


cb. IV. 922. © OF EQUITY. 


the judgment of the court in Souttiwell v. Wade, accor- 
ding to Rolle, proceeded on the circumſtance of the thing 
having been granted over by the corporation; and therefore, 
« ne eſcheatera al grantor coment que ceo duiſſoit aver 
eſchete ſil navoient ceo grant ouſter,” The diſtinction, 
however, admits the reverſionary right of the grantor, if 
the thing had not been granted over; and the confuſion 
ariſes from the term eſcheat being uſed as ſynonimous with 
« revert,” which Rolle appears to have done in many ioftan- 
ces, but particularly in the following paſſage, from the above 
page ;>—<© Si home grant un rent al auter et ſes heires, 
et il mourut ſans heire ceo e/chetera al grentor, et ſera extinct 
en le terre.” Another circumſtance occurs in the caſe 
of Southwell v. Wade, which ſeems to render the deciſi- 
on favourable to Lord Coke's opinion; namely, that the 
faggots which where the ſubje& of the grant, were claimed 
by the mayor, &c. by grant from the crown, whoſe right 
was derived, not by force of an eſcheat, but by grant from 
the maſters, &c. of the hoſpital, who were the immediate 
grantees of the prior, &c. Whence it appears that the right 
of the crewn was not reſted on an eſcheat, but on an expreſs 
grant, which it ſcarcely would have been, if the claim 
could have been ſupported by the doctrine of eſcheat, Poph. 
91, See alſo Godb. 211, Moore, 283. which are authorities 
in fayour of Lord Coke's opinion. | 


(153 Role 
Ab. 3-6. 
** 8. 


mon law, therefore, gave her a cui in vita after 
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SECTION XIII. 


T is alſo againſt a maxim in hats: that a feme 
covert ſhould be bound without a fine (1); 

fo that a fine is neceſſary for the diſpoſing of 
her lands in fee, or of frechold (rt). The com. 


her 


0 A married woman is as completely bound by a reco, 
very ſuffered by her and her huſband, as ſhe is by a fine, 


Lord Cromwell's caſe, > Rep. 74. 78. Mary Portington's 


caſe, 0 Rep. 43- | Cruiſe on Recoveries, 143. But it has 


been doubted whether a huſband, ſeized jure uxoris, 


could make a tenant to the præcipe of his wife's lands, for 
the purpoſe of a recovery, without the wife joining him in a 
fine. The doubt probably aroſe from the language of Lord 
Talbot, reported in Robinſon v. Cummins, Forreſt. 167. 
But as the report of that part of the caſe appears, fron ' 
an opinion given by Mr. Booth, and alſo from a MS. not? 
of the ſame caſe, in the poſſeſſion of Mr. Butler, to be erro- 
neous, it may now be conſidered as the better opinion, that 
the huſband can make a good tenant to the præcipe, for the 
purpoſe, of a recovery. See Cruiſe on Recoveries, p. 52- 


and Butler's note in Co. Litt. 326. b. It ſeems alſo to be 


admitted, that a feme covert may reſerve to herſelf, before 


marriage, the power of diſpoſing of her real eftate without 


fine, either by conveying in truſt, or by power over an uſe; 
| | bit 


Ch. 1V. $ 23. ox EQUITY, 


her huſband's death, for the recovery of the 
land aliened by him, and to the heir a ſur 
cui in vita (2). And in all caſes, where the 
wife might have a cui in vita at common law, 


ſhe may enter by the ſtatute of 32 H. 8. cap. 


28. (2). And where the iſſue cannot have a ſur 
cui in vita or formedon, there he ſhall not enter 
within the remedy of this ſtatute; as during 
the life of the huſband; for the words of the 
act are, According to their rights and titles 
therein,“ viz. ( 3) be it in the life of the huſband 


after 


301 


(2) Lite, f. 
594. Co. 

Litt, 326. a. 
T.N.B.q428. 


(3) Orene - 
ley's caſe, 8 


Rep. 72. b 
73s 


but Lord Hardwicke doubted, whether articles of agreement 


between huſband and wife, that the wife might diſpoſe of 
her eſtate, would bind the heir, Peacock v. Monk, 2 Vez. 
191. This doubt, however, was done away by the Houſe 


of Lords, in Wright v Cadogan, 6 Bro. P. C. 156. See 


Doe v. Staple, 2 Term Rep. 695. So that a feme covert 
may now diſpoſe of her inheritance, either by fine, recovery, 
declaration of truſt, power over an uſe, or articles ; provid- 
ed the truſt or power be created, or the articles executed 
before marriage. See alſo Compton v. Callinſon, 1 Bla. T. 
ep. 334. 


(u) The words of the act extend the right of entry to 


thoſe in remainder or reverſion. They are alſo conſidered to 


326. a. 


be ſufficiently 8 to affect recoveries, Co. Lit. 


8 
| 


— pm 
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| after a divorce a vinculo matrimonii, for then 
(4)F. N. B. at common law a cui ante divortium lay (4), 
(5) Co: Lite. or after bis death (5). And fo i 1N equity, no 


26. a. 
Broughton agreement of the huſband to part with the 


Moore, 52. wife's inheritance thall bind the wife, or be ear. 


Gren ] 
8 * _ - ried into execution (6); but if the wife, upon 


1 private examination, conſents, the court vil 
Woil:y, 9 decree an agreement of the huſband to convey 


ir. Ab. lis wife's land (x): yet the bill inuſt regular 


S7. Pl. 17. | h : de 


(x) J have not been able to find the caſe referred to, 
and the law of it ſeems to me very doubtful ; for though 
courts of equity will receive the conſent of the wife, in ciſe 
of money, to be laid out in Jand, in which, when laid out, 
ſhe would be tenant in tail, Oldham v. Hughes, 2 Atk. 453, 
yet I am not aware of a ſingle caſe or dictum, from which 
it can be inferred that a feme covert can in equity bind 
or convey her inheritance, unleſs a truſt-eſtate, by any other 
meaps than ſhe can at law; and the rule of law is, that 

* no feme covert ſhall be barred by her confeſſion of her 
Ga inheritance or freehold, but when ſhe is examined by due 
courſe of law; and that is the cauſe, that if the huſband 
and wife acknowledge a ftatute or recognizance, it is void 
as to the wife, although ſhe ſyrvives her huſband. So if the 
huſband and wife acknowledge a deed to be inrolled, it 1s 
void as to the wife; and the reaſon is, becauſe no ſuch wit 
is depending againſt the huſband and wife, upon which the 
_ wife may be examined.” Mary Portington's caſe, 10 Rep, 

42. p. 


| c.1V.$23 or RBQuITY. 
be brought againſt them both; for the wife 
ought not by law to convey by any compulſion 


from the huſband, as it will otherwiſe be intend- 
ed that ſhe does. And if a feme covert agrees 


to ſell her inheritance, ſo as ſhe may have part 


of the money, and the land is accordingly ſold, 
and her part of the money put into the truſtees 


hands; this money is not liable to the huſband's. 
debts, though ſhe afterwards agree that it ſhould 


be ſo ; nor ſhall any promiſe, made by the wife 
for that purpoſe, ſubſequent to the firſt origi- 
nal agreement, be obliging on that behalf (. 


303 


224 Rut- 
v. Mo. 


— 
Vern, 64. 
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SECTION XXIV. 


EITHER will equity take away the 
benefit of ſurvivor from the wife, of 
ſuch things as the law has caſt upon 
her ( 5) v as money, or the like, in truſt, 
Although 


(4) The property of the wife, to which ſhe is entitled - 
by ſurviving her huſband, are either chattels real, or choſes 
en action; but © with reſpect to her chattels real, as leaſes 
for years, there is a diſtinction between thoſe which are in the 
nature of a preſent veſted intereſt in the wife, and thoſe in 
which ſhe has only a poſſible or contingent intereſt. If a 
man marry a woman poſſeſſed of or entitled to the truſt of a 
preſent actual or veſted intereſt in a term af years, or any 
other chattel real, it ſo far becomes his property, that during 
her life he may diſpoſe of it, and if he ſurvives her, it velts 
in him abſolutely ; but if he does not actually diſpoſe of it in his 
life-time, and ſhe ſurvives him, it belongs to her, and nat to his 
repreſentatives ; for he cannot diſpoſe of it from her by will, 
Packer v. Wyndham, Pre. Ch. 418. Tudorv. Samyne, 2 Vern, 
270. See alſo Sir Edward Turner's caſe, 1 Vern. 7. Pit». 
Hunt, 1 Vern. 18. Bates v. Dandy, 2 Atk. 207. If a man 
marry a woman entitled to a poſſible or contingent intereſt 
in a term of years, if it be a legal interelt, that is, ſuch 
an intereſt as, upon the determination of the particular 


eſtate, 


S 88 8 Oo © 


— 


U. 


„ y / PRION EE, r0f 


Ch. IV. $ 24. OF EQUITY. 


although the huſband make her a jointure (1), 
unleſs it be full and adequate to her fortune (2 
90 


eſtate, or the happening of the contingency, will immediately 
veſt in poſſeſſion in the wife; there the huſband may aſſign it, 
except, perhaps, in thoſe caſes where the poſſibility or con- 
tingency is of ſuch a nature, that it cannot happen during the 
kuſband's life-time, Co. Litt. 46. b. Lampet's caſe, o Co. 


this rule, at leaſt i in equity, that if a future or executory inte- 


or with the conſent of the huſband, there the huſband cannot 
diſpoſe of it from the wife, as it would be abſurd and unfair, 
| in the higheſt degree, that he ſhould be allowed to defeat his 
own agreement. But ſuch proviſion for the wife, if made by the 
huſband, unleſs, before marriage, will not in general be good 
againſt creditors or purchaſers. Doyley v. Perfull, 1 Ch. Ca. 
225. Turner's caſe, 1 Vern 7. Pitt v. Hunt, 1 Vern. 18. 
Walker v. Sanders, 1 Eꝗ Ca. Ab. 58. With reſpect to 


duces them into poſſeſhon. But the huſband may ſue alone 
for a debt due to the wife upon bond, &c. Aleyn's Rep. 36. 
But if he join her in the action, and recover judgment, and 
die, the judgment would ſurvive to her, Oglander v Baſton, 


lon of this diſtinction appears to be, that his bringing the ac- 
tion in his own name alone is a diſagreement to his wiſe's in- 
tereſt, and implies his i intent that it ſhould not ſurvive to her; 
but if he bring the action in the joint names of himſelf and his 

* „ 


51, a. Hutt. 17. 1 Salk, 326. But it is an exception to 


eſt, in a term or other chattel, is provided for the wife, by 


1 Vern. 396. Garforth v. Bradley, 2 Vez. 675 The rea- 
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(1)Liſter v. 
Liſter, 2 
Veru. 68. 
Twiſden v. 
Wile, 1 
Vern. 161. 
Salwty v. 
Salwey, Am 
bler, 692. 


things in action, they do not veſt in the huſband until he re- 


alter the property, or ſhew it to be his intention that it ſhould 


A rie 41 


So chattels real in poſſeſſion ſurvive to the 
wife, except the hufband diſpoſe of or forfeit 
them 


wife, the judgment being that they both recover, the ſurviving 
wife, not the repreſentative of the huſband, is to bring the 
ſcire facias on the judgment : his bringing the action, therefore, 
in the joint names of himſelf and his wife, does not in effet 


be altered.” See Mr. Butler's note (1), Co Litt. 351. b. 
Fon the above diſtinction it ſhould follow, that where the 
huſband ſue alone, the recovery will be equal to a reducing 

into pofſeſfion ;' and ſuch was expreſsly ſtated to be the la 
by Lord Hardwicke, in Garforth v. Bradley, 2 Vez. 677, 
But in Bond v. Simmonds 3 Atk. 21. his Lordſhip is 1. 
ported to have ſaid, ** Suppoſe at law a huſband had recorer- 
ed a judgment for a debt of the wife, and had died before ex- 
- ecution, theewife would have been entitled, and not the hi 
band's executor.” This dium, unleſs the wife was joined 
in the acdion, is irreconcilable with his Lordſhip's opinion i 
Garforth v. Bradley, and is alſo oppoſed by the authority d 
Lord Jefferies, 'in Oglander v. Baſton, 1 Vern 396. It 
however, agreeable to Lord Macclesfield's opinion, in Packer 
v. Wyndham. Pre, Ch. 415. and Nanny v. Martin, 1 C. 
Ca 27. Whether the benefit of a decree reſpecting the p'v 
perty of the wife, detained by the court in order to compel th 
huſband to make a ſettlement, ſhall veſt abſolutely in the wik 
furviving her huſband, ſeems alſo a doubtful point. In Nan 
v. Martin, 1 Ch Ca. 27. it was held, that the benefit u 
ſoch a decree ſhould ſurvive, as would the benefit of a jut 


ment at law. But in Packer v. 1 8 Pre. Ch. 4 
Lor 
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them during the coverture (2); and he can- ()Co. Liz. | 


6. 
not N or deviſe them, for the title of * b. 364. 


the 


Lord Cowper C. obſerved, that © money in queſtion, being 
we in during the coverture, was the hufband's money, and 
the property veſted abſolutely in him by law; and though 
this court thought fit to lay their hands on it, and had power fo : 
to do, being paid into the maſter's hands, yet that was only in 
the nature of a caution, till the huſband ſhould make ſome 
proviſion for his wife : it was the huſband's money, but the 
court had a power to detain or keep it from him till he made 
ſuch proviſion. But the wife being now dead, and no chil- 
dren to be provided for, the reaſon of their keeping the money 
from him is at an end, and then, æquitas ſequitur legem, the 
court muſt give it to the huſband's repreſentatives, to whom 
by law, it belongs.” In a MSS. note of Carteret v. Paſchal, 
more full than the printed report in 3 P. Wms. 197., Lord 
C. King, referring to the caſe of Packer v. Wyndham, ob- 
ſerves, that the reaſon why the court decreed the money to 
| the huſband's aſſignees, was, becauſe they had laid their hands 
on it, and the huſband could not c6me at it : he brought his 
bill, and did all he could to get poſſeſſion of it ; ſo the court 
thought it unreaſonable to deprive the party of his right by 
law, through any act of theirs.” “ Belides, a decree of this 
court for the performance of a thing, is altogether like a vey 
by elegit ; for tranſut ir in rem judicatam.“ 


(z) If the ſettlement was made before marriage, or after 
marriage, in conſideration of an agreement before marriage, 
the court will not advert to the adequacy, Adams v, Cole, 

I Fotrreſt. 
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(3) rRoll's the wife is paramount (3). But a demiſe 


Ab. 344. 
pl. 5. Co. 
Lite. 351. a. 
(4) Oglan- 
der v. Baſ- 


ton, I Vern. 


396. 


of the wife's term, though but for 2 


fortnight (a), will alter the property (4). 80 


things merely in action ſurvive to the wife, 
unleſs recovered during the coverture, or dil. 
poſed of by the huſband for a valuable confi. 


deration (5). But an award of a ſum of mo. 


ney is a ſort of judgment, and changes the 


property 


Forreſt. 168. But if the ſettlement be after marriage, then 
the adequacy of it will be material, Lanoy v. D. of Atho|, 
2 dy 448. | 


(a) Such a demiſe would be good for the fortnight, bu 
does not appear to be ſufficient to exclude the wife ſurviving 
from the reſidue of the term; Lord Coke expreſsly obſerving 
that * if a man, poſſeſſed of a term of forty years in right of 
his wife, maketh a leaſe of twenty years, reſerving a rent, and 
die, the wife ſhall have the reſidue of the term, Co. Lit 
46. b. 


() © As the huſband may aſſign the wife's term, fo be 
may the truſt of the wife's term, unleſs it be a truſt from hin- 
ſelf (or to which he is party) for the wife's benefit; he maj 
alſo diſpoſe of the wife's mortgage in fee, (Boſvil v. Brandes 
1 P. Wms. 458.) as well as her mortgage for a term; be 
may alſo aſſign her choſes in action, or a poſſibility to whic 
ſhe is entitled, (ſee note (y), p. 304.) provided ſuch afſgr 
ment be for a valuable conſideration z but though he cannot 
diſpoſe of her choſes in action without a valuable conkder 
ation, yet he may releaſe the wife's bond without receiving a 


part of the money,” Bates v. Dandy, 2 | Atk. 207. 


Ch, IV. $244, OF EQUITY: 

property of a legacy in her right (5). And ſo 
if the huſband recover it, as he may without 
joining his wife; for wherever the huſband is 
to have the thing alone, when recovered, there 
he need not join his wife ; yet of things mere- 
ly in action, belonging to the wife, ſhe ought 
to join in ſuit (c), and a covenant to pay it to 


the huſband is but a collateral ſecurity, and 


does not alter the nature of the debt, bur it 
ſhall ſurvive to the wife (6). But it is a rule 
in all caſes, that where a man makes a ſettle- 
| ment equivalent to the wife's portion, it ſhall 
be intended that he was to have the portion, 
though there was no agreement for that pur- 
pole (d); the wife ſhall not have her jointure 

x and 


(e) In all actions real for the lands of the wife, the huſband 
and wife ought to join, Odill v. Tyrrell, 1 Bulſ. 21. $So for 
rent due in right of the wife, 1 Com. Dig. 575. 1 Roll's Ab. 
347- But where the wife cannot have an action for the ſame 
cauſe, if ſhe ſurvive her huſband, the action ſhall be by the 
huſband alone, 1 Com. Dig. 576. 1 Roll's Ab. 347. 


(a4) This appears to have been the opinion of Lord Cow- 


fer, in the caſe referred to, Blois v. Lady Hereford. See | 


alfo Cleland o. Cleland, Pre. Ch. 63. Meredith 2 Wynn, 
Pre, 
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(5) Oglan- 
der v. Baſ- 


ton, 1 
Vern. 395. 


(6)How- - 
man v. 
Corie, 2 
Vern, 190. 
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and fortune both, but the law of this coun 


() leis v. W. Fill reſ 7 

7) roi 1 P ume a promile (7). 
ford 2 Ver Ne 
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Pre. Ch. 312. But in Salwey v. Salwey, Ambler, 692, i 
was held by the Lords Commiſfioners, that to exclude the 
wife from that which the law would give her, as ſurviving 
her huſband, there muſt be an expreſs or implied agreement, 
: and that a ſettlement by the huſband on the wife is not alone 
fufficient for ſuch purpoſe ; and ſo it had been held in Lifter 
vi. Liſter, 2 Vern. 68. See Adams v. Cole, Forreſt. 168, 
and ante, p. 92. and caſes there referred to 
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(e) This rule holds good in reſpect of equitable rights, 2 
well as in reſpect of legal rights; per Lord Hardwicks, 
Clarke v. Abbott, Barnard. 460. ; and therefore, where tht 
legal eſtate is ſtanding out, equitabls. incumbrances muſt bt 
paid according to their priority in time, Symes & al. v. / 
monds, 1 Bro, P.. C. 66. E. of Briſtol & al. v. Hunger 
. Z | ford, 


E oo — 


cn w. #25: or EQUITY. 


| dered barely 1 in itſelf, can make any ſuch dif- 


ference, but becauſe the whole power over a 


thing being ſecured. to one perſon, this bars 


all others from obtaining a title. to it afterwards. 
So in _— where one party has no more 


equity 


ford, 2 Vern. 524. Brace v. Ducheſs of Marlborough, 2 
p. Wms. 495. E of Pomfret v. Lord Windſor, 2 Vez. 486. 
Wortley v. Birkhead, 2 Vez. 571. 3 Atk. 80g. But the 
rule is only applicable to mere equities, Blake v. Hungerford, 


| Pre. Ch. 159. If therefore a ſubſequent incumbrancer, in 


order to protect himſelf againſt meſne incumbrances, obtains 


a conveyance of the legal eſtate, equity will not deprive him 


of his legal advantage, unleſs, at the time he lent his money, 
he had notice of the meſne incumbrance, or obtained the con- 
veyance of the legal eſtate after decree ; for though the ſecond 
or meſne incumbrance, be prior to the ſubſequent incumbrance, 


in point of time, yet it furniſhes a merely equal equity with 


the ſubſequent incumbrancer, who, having by greater diligence 
obtained the legal eſtate, ſhall be allowed to retain his advan- 
tage, Turner v. Richmond, 2 Vern. 81. Hawkins v. Tay- 


lor, 2 Vern. 29. Morrett v. Paſke, 2 Atk 52. Matthews 


v. Cartwright, 2 Atk. 347. Belchier v. Renforth, 6 Bro. P. 


C. 28. Robinſon v. Daviſon, 1 Bro. Rep. 63. But if the | 
ſecond or meſne incumbrancer has obtained a decree for an 
account, a ſubſequent incumbrancer cannot, by buying in the 


firſt incumbrance, defeat the effect of ſuch decree, Wortley 
v. Birkhead, 3 Atk. 809. | 
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(2) Francis's 


Maxims, 
max. 4. 
whete te 
caſe- Huſ- 
trat ive of 
this r: le 
are elaſſ.d. 
(3) Goouv- 


Goodwin, 
1 Ch. Rep. 


92. 
(4)Viller- v 


Beaumont 


1Vern. Ico. 
Bale v New- 
ton, 1 Vorn. 


Ca, 107. 
(5) Shep- 


you muſt try it at law (3) 


A TREATISE Book. I. 
equity than the other (/)), the law muſt take 
place 2); and therefore, where it is volunta. 
ry conveyance againſt voluntary conveyance, 
And as a voluntary 
conveyance cannot be revoked without a power 
of revocation (4), fo the reaſon is the ſame 
where it is not purſued, becauſe the law has 
been liberal (g) in expounding powers of re. 
vocation favourably (5, and where the law 


expounds a thing according to an equitable 


conſtrudtion, there is no reaſon for equity to 
extend 


her4's Touchſione, 8 6th Ed. Po: Gar on Powers, 112. 114. Sayle v. Freeland. 2 


Ventr. 359. 


Kivbet v. Lee, Hob. 312. 


: : (J) © Suppofing a plaintiff to have a full title to the relief 


he prays, and the defendant can ſet up no defence in bar 
of that title, yet, if the defendant h: an equal claim to the 
protection of a court of equity to defend his poſſeſſion, 3s 
the plaintiff has to the aſſiſtance of the court to aſſert his right, 
the court will not interpoſe on either fide,” Mr. Mitford's 
Treatiſe, p. 215. I ſhall have occaſion to conſider the appl. 
cation of this rule in B. 6. c. z. 


(gs) In Zouch v. Woolſton, 2 Burr. 1147. Lord Manl- 


| field held, that whatever is an equitable, ought to be deemed 


a legal execution of a power; and the reaſon is obvious, 
“for powers were originally in their nature equitable, but ate 


by the ſtatute of uſes transferred to common law.“ See Eal 


of Darlington v. Pulteney, 1 Cowp. 265. 


Ch. IV. 5 25. OF EQUITY. 
extend it further ; for it is a law which a man 
puts upon himſelf as a guard againſt ſurprize, 
and therefore ought to be performed in all ne- 
ceſſary circumſtances (6). But if there appear 
other equitable conſiderations, it would be con- 
venient to give relief where there is a defect in 
the execution of a power, and an intention 
plain to do it (5), as well as to ſupply a defect 


(hb) © There is a diſtinction, however, between the non- 
execution of a power and a defective execution of a power; 


for though the court will, under certain circumſtances, help 


the latter, it will never aid the former, becauſe ſo to do, would 
be repugnant to the nature of a power, which always leaves 
it to the free will and election of the party, to whom the pow- 
er is given, to execute it or not; for which reaſon equity 
will not compel the execution of a power, or conſtrue the a& 
as done, when there is no evidence of the intention of the 
party to do it.” Tollett v. Tollett, 2 P. Wms. 490. See 
alſo Powell on Powers, 157. The declaration of ſuch intent 
is however a ſufficient ground for the interference of a court 
of equity, Arundel v. Philpot, 2 Vern. 69. A covenant in 
a marriage-ſettlement, referring to a power, or to the eſtate 
on which the power attaches, is, in reſpect of the conſideration 


2 ſufficient indication of an intent to execute ſuch power, 


Fothergill v. Fothergill, 2 Freem. 256. Clifford v. Burling- 
ton, 2 Vern, 379. Hollingſhead v. Hollingſhead, cited 2 P. 


Wms. 


in 


A 


(6) Thorne 
v. Newman, 
cited 3 Ch. 


Ca 68. Bath 


v. Montague 
aG 
105. 


2 — — 1 7 ry - 
3 * 5 _— ” — 2 


* == % Eta 222 BD 2 
— = ME San = omg FI 
* — 
* = LE LAGS DL OM; 3 ns 
a 2 — 8 —— 
* ee r 2 * . 
= 2 — e „ 3 
by AS IR — — — — —— 4m. — 4 


— — — —— 
FI — — —— . eapor. = 
— — ern — — „ 8 
22 . 4 2 — 5 . n 
e K — * — 2 5 * 
123 Ce vat 8. — 4 S —_ 
— — * * n n © ow 
2 — AG 1 0 7 r n 
_ 4, * * * IJ 6 » OO TIS A hd 


— — 


. 
- * * 
. — * 
— —— — 
Gd. "=. eto 4 Gray 
* n 5 
* 
' 


— - 
— — 2 <> xy 
r Ya ICS — 
2 9 = 


— — . P ii.” --S3 — : _— — , 
— ons — = . _ — — — — 2 — — — * 

"Ry * 23 , - * a rs * * — a: * — 
rn — — — LE Sant — — — F EN 
union colin —— 129 5 — — — - — r - — — —— * 
p- — A a=... Jeroen nat — . =p Nr PIGS RE rio eas ” 

— _— ” 1 "y * * S — re ar he - ” 
: * = - * — IH 
- — 4 = 
— > - N — — IIS - - GT 


PY 
— — 
* —— 


314 


| (7) Bath v. 


Montague's 
caſe, 8 4 
Ca. 86. E. 
of Coven- 
try's caſe, 
Francis's 
Maxims,18. 
Gilb, Rep. 


160. 2 P. 


Wms. 222. 
x Srr. 596. 
£8)Smith v. 
Aſhton, 1 
Ch.Ca. 264. 
Bath and 
Montague's 
caſe, per 
Treby, 3 Ch. 
Ca. 89. Pol- 
lard v. 
Grecnvil, 1 
Ch. Ca. 10. 


Tollett v. 


Toltttt » 2. 
P. Wms. 


c A TREATISE Bock L 
in 4 conveyance; for it is a pro tanto part of the 
old dominion (7): as, iſt, Where there is a 
conſideration, either valuable or foreign; as 
for payment of debts, or proviſion for children 
(8), and no better*on the other ſide (7). adly, 
Where there is any fraud, or the party is guilty 
of any deceit or falſchood, by which ihe exe. 
cution is prevented; for he in the remainder 
ſhall not take advantage of his own wrong (9). 
zaly, Accident or an impoſſibility of com. 
plying with the circumſtances, ſince it would 
be unconſcionable in the remainder-man to 
take advantage of theſe, provided he does al 

8 he 


490. Cotton v. Layer, 2 P. Wms. 622. Harvey v. Harvey, 1 Atk. 563. E. ol 


Darlington v. Puitcney, Cowp. 260. Sneed, v. Sneed, Amb. 64. Wade v. Paget, 


x Bro. Rep. 363. (9) Bath and Montague's cafe, 3 Ch. Ca. 89. 108. 122. 93. 


Wms. 229. See alſo Coventry v. Coventry, 2 P. Wms. 222. 


and Francis's Maxims, Alford v. Alford, there cited, and 


Sarth v. Blanfry, Gilb. Rep. 166. Vernon v. Vernon, 
Amb. 3. | | 1 


(i) I have already had occaſion to refer to the caſes in 
which courts of equity will ſupply any defect in the ſurrender 
of a copyhold eſtate, p. 34, 35. n. //); and as their inter. 
ference in caſes of a defective execution of a power proceeds 
upon the ſame principle, it ſeems to follow, that it is bounded 
by the ſame conſiderations, | | 


2 


E 
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he can (A9. And ſo in other * of powers; 
as to make leaſes (10), equity will relieve the 
defective 


Rattle v. | Popham, 2 2 Str. 992. reverſed by Lord Talbot C. See 2 Burr. 1147. 


(4) In Bath and Montague's caſe, 3 Ch. Ca. 69. 93. it is 
faid by the two chief juſtices, that if the party appear to have 
intended to execute bis power, and is prevented by death, 
equity ſhall interpoſe to effectuate his intent, for it is an im- 
pediment by the a& of God; and the cafe of Smith v. Aſh- 


| ton, 1 Ch. Ca. 264. Finch's Rep. 273: is relied on as an | 
| authority to ſuch effect; but this not being an original opinion 


of the learned Chief Juſtice's, but being founded on the caſe 
cited, it can be carried no farther than that caſe warrants ; 
and upon reference to the circmſtances of that caſe, it will be 


| found to afford an authority rather againſt, than in ſupport of 


the notion, that where a man is only preparing to execute a 

a power, and dies before he does execute it, the preparatory 
ſteps amount to ſuch an execution as equity will make effec- 

tual ; for it is obſervable that the court, in Smith v. Aſhton, 
directed an iſſue to try whether the notes or inſtructions for. 
the will, from which the intent of the donee of the power was 
inferred, were part of his will; which iſſue would have been 

unneceſſary, if the court could have relieved upon the foot of 
peparatory meaſures only. The relief afforded in that caſe 

muſt therefore be referred to the reſult of the iſſue ; which was, 
that the notes or inſtructions were part of the will. See Co- 

ventry v. Coventry, Francis's Maxims, p. 16. 


(12) Tollett 
V .Tollett, 2 
P. Wms. 


490. 
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Adee execution of: them (1), where there 
is any fraud or accident, or a valuable conſider. 
ation (n). But there is a great difference be. 
tween a defective execution of a power, and 
where the power was not executed at all (11); 
eſpecially if the power be general, it is not ſuch 

| a lien 


(7) This muſt b be underſtood of ſuch leaſes as are not de- 


rived under powers limited in their nature to a particular mode 


of execution; for, * in the conſtruction of powers originally 


in their nature legal, courts of equity muſt follow the law, 


be the conſideration ever ſo meritorious : for inſtance, powers | 
by tenant in tail to make leaſes under the ſtatute, if not 
executed in the requiſite form, no conſideration, however 
meritorious, will avail. So with reſpect to powers under the 
civil lift act, powers under particular family entails, as the 
caſe of the Duke of Bolton, &c. equity can no more relieve 
from them than it can from defects in a common recovery. 


Ihe principle upon which the rule of conſtruction is founded 


in theſe caſes, is, that there is nothing to affect the conſcience 


of the remainder-man ;? per Lord Mansfield, Earl of Dar. 
liogton v. Pulteney, Cowp. 267. 


(n) Ia the caſe of defective executions of powers, it is not 
neceſſary, in order to induce the interference of a court of 
equity, that the conſideration ſhould be ſtrictly valuable; but 
it is ſufficient that it be meritorious, that is, founded on ſomg 
moral obligation. 


Ch. IV. 5 25. QF -: EQUITY. 


a lien upon the lands as ſhould affect a purchaſ- 


er, though it had been afterwards executed (12). 
Nor has the court gone ſo far, as where a man 
has a power to raiſe, if he negle& to execute 


317 


(12) Elliott 
v. Hale, 1 
Vern. 406. 
2Ch Ea. 
29. 87. 


that power, to do it for him (n), although 


it might he reaſonable enough, and agreeable 
to equity in favour of creditors (13). 


(a) But though eqity will not, even in favour of creditors, 

execute a power which the party himſelf has omitted to ex- 
| ecute, yet, if a power be executed in. fayour of a volunteer, 
though a child, it ſeems agreed by all the caſes, that the money 
ſhall be aſſets for the benefit of creditors, Thompſon v. Towne, 


2 Vern, 319. Hinton v. Toye, 1 Atk. 465. Lord Townſ- 


(1 3) Laſſels 
v. Lord 
Cornwall.s, 
2Vern.465. 


end v. Wyndham, 2 Vez. 1. Nor can a power be ſo framed 


as to protect an appointment under it, from payment of the 


debts of the perſon appointing, Alexander w. Alexander, 


2 Vez. 640. See Powell on Powers, 372. 
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(x) Puff. 

B. 3. c. 5» 

12 Cicero 
Officiis, 

lib. x. c. 1e 


SECTION xxvi. 


Lad 


N D it often falls out, that even not to 
A keep one's promiſe ſhall be juſt ; for 
all muſt be referred to the fundamental rules 


of juſtice (1): as, xſt, That no man be wrong. 


ed; and, 2dly, That the public good be as 
far as poſlible promoted. Hence, if the agree- 
ment is extremely unreaſonable and iniquitous, 


equity will not carry it into execution (o); 
as where the daughter and her huſband would 


(2) Anon, 2, 
Ch. Ca. 17. 


7 


have more than the father intended, and the 
mother and two daughters, unpreferred, would 
have Jett (2). But although a written agree- 
ment, being unreaſonable, the court will not 
carry it into execution; yet they will decree, 

1 that 


(o) It is a maxim in equity, that he who hath committed 
iniquity ſhall not have equity, Francis's Maxims, max. 2. 
It is therefore neceſſary that agreements, to be enforced in 
equity, ſhould be conſiſtent with the principles of equal juſtice 
and good conſcience, See Buxton v. Liſter, 3 Atk. 386. 
Young v. Clerk, Pre. Ch. 538. Philips v. D. of Bucks, 
1 Vern. 227. Savage v. Taylor, Forreſt. 234. Shirley 


v. Stratton, 1 Bro. Rep. 440. Barnardiſton v. Lingood, 


Barnard. 341. 


£6.10. $27. OF EQUITY. | _ 
that it be delivered to the perſon. for whoſe be- 
nefit it was deſigned (3), that he may have an (3)8quire 


opportunity to make the moſt of it at a trial at 2, Feb. 
** 0. | | | 5 Vin. Ab. 
54.9. pl. re. | 


Grounds and Rud. I 76. 


94 a Where a demand is founded on a forged or PTY | 
- fraudulent inſtrument, courts of equity will direct the ĩaſtru- 
ment to be depoſited with one of its officers ; and that the 
party claiming under 1 it bring his action within a limited time, Ty 
or, on failure, that the inſtrument be cancelled, * of 
Wincheſter v. TOME, 2 Vez. 445. | 


SECTION XXVII. * 


Laſtly, T H E court will not encourage the 
laches and indolence of the par- 

ties, but will elne (7) after * length of 
time | 


9) The numberleſs incoveniencies which would reſult from 
perſons being allowed to conteſt or ſet up demands at any diſ- 
tance of time, have induced the legiſlature to preſcribe the time 
within which certain rights muſt be purſued ; and in ſuch inſtan- 

ces 
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(1) South- 
cote v. 
Southcote, 
1 Ch. Rep. 
58. Bon- 
nin gton v. 


Wa ſthall, 


2 Ch. Rep. 
114. Sher- 
man v. Sher - 


man, 2 Vern. 276. Bri 
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time, ſome compoſition or releaſe to have been 
made (1); ſince it would be too hard to force 
a man to keep his evidence by him for ever; 
and therefore a legacy ſhall be preſumed to be 


paid after great length of time; as where the 


teſtator 


* 


%s 


dges v. Mitchell, Gilb. Rep. 224. Weſtern V. Cartwright, 


Sel. Ca, Ch. :4. 8 urt v. Melliſh, 2 Atk. 610. Comber's caſe, 1 P. Wms. 766, 


Macdowell v. Halfpenny, 2 Vern. 484. 


J 


ces length of time operates as a bar; but there are many caſes to 
which the proviſions of the legiſlature do not extend, buttowhich 
the principle of ſuch proviſions ſtrongly applies. In ſuch caſes 
length of time is not allowed to operate as a bar, but merely 
a3 furniſhing evidence, either of the right having been conferred, 
or the demand having been fatisfied, though the particular 
inſtrument, under which the right was derived, or the evidence 


to ſhew that the demand was extinguiſhed, be loſt. Upon 


this ground courts of law have thought that a jury ought to 
preſume any thing to ſupport a length of poſſeſſion, Eldridge v. 
Knott, Cowp. 214. And a grant or charter from the crown, 


which ought to be matter of record, may, under certain cit- 


cumſtances, be preſumed, though within time of legal memory; 
the Mayor of Kingſton, c. v. Horner, Cowp. 102. So may 


an actual ouſter of a tenant in common be preſumed from the 


adverſe poſſeſſion of his companion, for any conſiderable 
length of time, as forty years, Fiſher v. Proſſer, Cowp. 217. 
And as courts of law will leave it to the jury to preſume from 
length of time the means by which a right can be ſupported, ſo 


will they, under certain circumſtances, leaye it to the jury to 


_ preſume, 


I. y Tit PO Diagn Educ 
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teſtator has been dead fotty years (r). 80 
when a contract has lain dormant many 
bs FE years, 


preſume from length of ume, the ea of a tiohts 3 28 
where intereſt has not been paid on a bond for twenty years, or 
even for eighteen years, a jury may preſume the bond to be ſatis- 


fied, See Rex v. Stephens, 1 Burr. 433. But though courts of 
law will conſider length of time, matter of evidence from which 


a jury may draw their inferences, either in ſupport or in de- 
ſtruction of a right; yet courts of equity have in ſome caſes found 
it neceſſary to intetpoſe; originally, perhaps, from courts of 
law not giving to length of time, where it did not operate as a 
bar, the weight io which they now conceive it to be entitled. 

Where a perſon has been in poſſeſſion for a great length of 
time without interruption, equity will preſume ar ſupply all 
thoſe circumſtances, or formal ceremonies, which the law 


| deems neceſſary to the operation of the original conveyance ; 


38 livery, farrender, &c. and will not allow ſuch poſfeflion 
o be diſturbed, Eyford v. Coward, 1 Vern. 195. Or where 
a common has been incloſed for thirty years, equity will pre- 
{ume the incloſure to have been with the conſent of all perſons 
intereſted, and will not allow it to be thrown open, Silway 


v. Compton, 1 Vern. 32. So where rent has been paid for 


:wenty years, equity will preſume a grant, Steward v. Bridger, 
2 Vern, 616. Equity will alſo preſume an agreement to be 


abandoned or diſcharged, if not inſiſted on during any length 


*f time, Powell v. Hankey, 2 P. Wms. The Orby v. Trigg, 
Mod. 2. 


8 But 
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years, there ſhall be no ſpecific performance 
(2). But ſpecial circumſtances may alter the 

in. caſe; as if there are articles upon marriage to 
purchaſe lands, and to ſettle them within three 
years, theſe ſhall not be waved by length of time, 

if the covenantor has been in trade, and could 
not conveniently m_ money. And although 
= a Rug 


But though courts of equity will 8 in order to 
prevent thoſe miſchiefs which would probably reſult from per- 
ſons being allowed, at any diſtance of time, to diſturb the poſ- 

| ſeſſion of another, or to bring forward ſtale demands; yet, u 
its interference in ſuch caſes proceeds upon principles of con- 
feience, it will not encourage, nor in any manner protect, the 
abuſe of confidence ; and therefore no length of time hall 

bar a fraud, Cottrel v. Purchaſe, Forreſt. 61. Nor affet + 
truſt, March, 129. Parker v. Aſh, 1 Vern. 256. Lord 
Kingſland v. Lord Tyrconnel, 1 Vin. Ab. 186. pl. 10. 


- 


| { 2 Though length of time will not bar a legacy, yet it ſeems 
clear that it will raiſe a preſumption of its having been paid: 
which preſumption, unleſs repelled by evidence of particular 
circumſtances, will be concluſive, Parker v. Aſh, 1 Vern. 250. 
Jones v. Turberville, MS. 20. Nov. 1792. Put if the legatee 

| allege that he knew not of his right, it ſhould ſeem that the pre- 
ſumption could not be raiſed. See Ord v. Smith, Sel. Ca 

Ch. 11. * 4 does the caſe of 8 8 v. Hartridge, 2 

| | Vert, 


— 
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a ſleeping mortgage (3) or bond us ſhall be 
preſumed to be diſcharged, and not ſubſiſting, 
if nothing appears to the contrary, as by payment 
ofintereſt, or a demand made, or the like (5) ; yet. 

a will 


(3) Hales v. 
Hales, 1 Ch. 
Rep. pl. 56, 
(6). 

{ 4) Coles v. 


mmerſon, 


I Ch. Rep. 
42. Carpen- 
ter v. Tuck - 
er, 1 Ch. 


Rep. 42. 


_ _ Geoffey, v 


Thorn, 1 


ch. Rep. 47: 6 Mod. 22. PT Wars Humphreys, 3 P p. wms. 395. Gratwick v. 


Simpſon, 2 Atk. 144. Wood's Inſt. 599. 


S 


ve 21., to which” our r author probably refers, alle” an au- N 


thority to the contrary; for that caſe was involved in many 


circumſtances, and it was particularly alleged, that the legatee 


had received more than the amount of her legacy. 


00 From the ak referred to it appears, that where the 
mortgagor has been allowed to continue in poſſeſſion, the 
mortgage"ihall, after a length of time, be preſumed to have 
been diſcharged, unleſs circumſtances can be ſhewn ſufficiently 
ſtrong to repel ſuch preſumption z as payment of intereſt, or 
ademand and promiſe to pay, &c. And as equity will raiſe 
this preſumption in favour of a mortgagor in poſſeſſion, a fortiori, 
ought it to be preſumed that the mortgagor has conveyed or 
deſerted his equity of redemption where the mortgagee appears 


to have been in poſſeſſion for a great length of time, twenty 


years or upwards, no intereſt having been paid, nor any other 
circumſtance appearing, from which it can be inferred, 


that the mortgage is ſtill ſubje& to redemption ? The rule of | 


equity, therefore, is, that the equity of redemption ſhall be 
preſumed to be deſerted by the mortgagor, aftertwenty years for- 


Y 2 feiture, | 
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a will has bed ſet aſide after forty years poſſeſſion 
under it Ci), and even in prejudice of 2 


purchaſer, upon account of the A of the 


(s)8quirex deviſor (5). 
Fe. FTA Ab. 169. pl. 13. 


feiture, ad N taken by the mortgagee, no Se 
| having been paid in the mean time, unleſa the mortgager be 
capable of producing circumſtances to account for his neglet; 
ſach as impriſonment, infancy, coverture, or by having been 
beyond ſea, and not having abſconded. I ſhall have ks 
to diſcuſs this ſubje& more particularly in B. 3 © 1. . 620d 
therefore beg for the preſent to refer to Mir. Powell's Treatiſe 
on Mortgages, p. 135, 136. where the caſes are brought 
together, and the diſtinctions very accurately taken, With 
reſpect to demands founded on bonds of an old date, as twenty 
years, payment will be preſumed, Humphreys v. Humphreys, 
3 P. Was. 396. Gatwick v. Simpſon, 2 Atk. 144. But 
this preſumption of payment may, like every other mere pr: 
. ſumption, be encountered by evidence to repel it; as if interef 
be proved to, have been paid within the time conceived v 
furoiſh the preſumption, Lord Barrington v. Searle, 8 Mod 
278. 2 1d. Raym. 1370. 3 Bro, P. C. 535, See alſe Tyr 
v. Criſp, cited 2 Str, $27. But if no evidence be adduced 
to repel the preſumption of payment ariſing from the lap i 
time, a bond of twenty years old ſhall be preſumed to have beet 
ſatisfied, though it Rill remain in the hands of the oblige: 
Wood's Inſt. 599. 
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% The caſe referred to is EOS not reconcilcable uit) 


Wiachcomb v. Hale, 1 Ch, Rep. 22. in which it was held 
that 


a 


that after twenty years and two purchaſes, it was not proper | 


for the court to examine whether the deviſor was non-compos 


or not; neither is ſuch deciſion conſiſtent with the rule, that 


equity will not interpoſe, againſt a purchaſer for valuable 
conlideration, without notice of the objection imputed e hls 
title, 
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CHAP. V. 
What a P efficient confederation to male an agree 
ment binding. | 


SECTION I. 


ET us now enquire what ſhall be 
deemed a ſufficient conſideration . 

make a pact or covenant valid (a); 
3 


(a) A conſideration of ſome ſort or other is fo abſolutely 
neceſſary to the forming of a contract, that a nudum pactum, 
or agreement to pay any thing on one ſide, without any com- 
penſation on the other, is actually void in law, and a man 
cannot be compelled to perform it, 2 Bla. Com. 445. This 
definition of nudum pactum raiſes two queſtions: firſt, Whe- 
ther evefy verbal agreement, without conſideration, is nudum 
pactum ? and ſecondly, Whether any agreement can, for want 
of conſideration, be nudum pactum, if ſuch agreement be redu- 

ced into writing? The civil law is ſo generally referred to in the 
diſcuſſion of this ſubject, that it may be material to take a 
curſory view of the different means by which a legal obligation 
was created by that law, in order to ſhew, that, though ve 
have borrowed the phraſe nudum pactum from the civil law, 
and the rule which decides upon the nullity of its effect, jet 
that the common law has not in any degree been influenced 
by the notions of the civil law, i in defining what conſtitutes 


nudum yoo 
by 


0 


AW, 


ch. V. 6 1. or EQUITY. 


although in donations, and ſuch like con- 
tracts, where there is no apparent con- 
ſideration, 


1 
* 0 . o 


By the civil law obligations were created, either ex con- 
raftu, aut quaſi ex contractu, aut maleficio, aut quaſi ex 
maleſicio; obligations induced ex contractu, which are alone 
neceſſary to our preſent inveſtigation, © contrahuntur, aut re, 
aut verbis, aut literis, aut confenſu”” Inſt. lib. 3. tit. 14. 
Obligations re interveniente were contracted by the interven- 
tion or delivery of the thing itſelf by one party, to the reſti- 
wution of which, or of ſomething equivalent in kind, the other 
party was obliged, Inſt. lib 3. tit. 15. Obligations created 
by words were termed ſtipulations, Inſt lib. 3 tit. 16. The 
agreement or promiſe was authenticated, confirmed, and 
ratified, by anſwers given by the party promiſing to certain 
queſtions ; and it derived its force and validity from the ſo- 
lemnity of its form, which was preſcribed for the purpoſe of 
diſtinguiſhing the well-weighed and deliberate promiſe or agree- 


ment from the looſe and inconſiderate. The queſtion referred 


to the nature of the undertaking ; as dare ſpondes ? ſpondeo 


facere ſpondes aut facies ?—faciam—promittis ? promitto—&c. 


In no part of the ſolemnity does the confideration of the 
promiſe or agreement appear to have been adverted to, the civil 
Jaw recognizing the right of a man to bind himſelf without 


any conſideration, and merely interpoſing certain forms, in 


order to guard againſt ſurpriſe, and to evidence the terms and 
extent of the promiſe or undertaking. I am aware that the 
civilians are ſtated to have held, that every contract implied 
a reciprocity or exchange, what the Greeks termed emaMa ya, 

| FE A | the 
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A TREATISE Book q 
fideration, the bare pleaſure of doing good 
to others ſtands in the, place of a caufe 

2 on 


ih 


the civilians, permutatio, 2 Bla. Com. 444: The learned 


commentator refers to the authority of Gravina in ſupport of 


this propoſition, and has in a note ſtated the paſſage on which 
he relies: In omnibus contractibus, five nominatis, five 
innominatis, permutatio continetur.“ Gravin, lib. 2. f. 14 
The paſſage, however, when examined, will be ſound ma- 


terially qualified : it runs thus.“ In contractibus, fere 
omnibus, five, &c.” But though Gravina fails Sir Wm, Black- 


ftone ; Connanus, a highly reſpectable authority, appears to 
furniſh conſiderable ſtrength to his opinion: His reaſoning 


| has, however, been very cloſely attacked and confuted by 


Grotius. lib. 2. c. 11. f. 1. and by Vinnius, 596. 4 to ed. who 
thus expreſſes his opinion: Nos vero hoc certo tene · 
bimus ſubſtantiam contractus non in eo conſiſtere ut ultro 


citroque obliget, ſed non minus proprie 6 unus tantum alteri 


quam ſi invicem contrahentes inter ſe ex conrentione obli- 
gentur, contractam dici obligationem, et negotium ipſum 


5 appellari et eſſe contractum. And in another paſſage the fame 
learned civilian obſerves, © Illud tamen addendum fummo 


adhuc jure ex ſtipulatione ſine cauſa naſci actionem fed inefſ - 
cacem eam reddi oppoſità doli mali. exceptiane,” 611. And, 
indeed, the reaſon of introducing the forms of ſtipulation of 


itſelf abundantly proves that the conſideration or motive of the 
agreement was not regarded: Stipulationis. introducendz 


ratio hæc una fuit ut diſcerni poſſet an promiſſio temere effula 


an yero conſulto concepta — namque ea forma 
modoque 


— 


Ch. V. $ 1. OF EQUITY. 5 
on the part of the perſon who receives 
the benefit. and gives nothing (6); yet 

| : there 


modoque concepta non niſi meditate perficitur et plane diſting- 
tur 2 nudo pacto a quo ſzpe conſenſus leviter interponitur; 
qua ratione quamvis alias honeſtum fit pacta ſervari ex nudo 


pado ationem dari jus eivile prohibuit ne homines facile verbis | 


caperentur et ut litium que inde exoriri poſſent occaſio 
tolleretur,” Perezii Prælectiones, 2 p. 71. That the object 
of the forms preſcribed was to give to verbal promiſes a 


binding and legal force, appears alſo from Viaaius : © Nimirum 
leges Romane ex nuda conventione neminem obligari voluerunt 


ne qualecumque promiſſum et ſermo ſæpe inconſultus magis 


quam à voluntate proficiſcens neceſſitate juris promittentem | 


illigaret et litium quoque, ut opinor, præcidendarum cauſa.— 


Sed excogitata eſt conventio certo modo et forma concipienda 


celebrandaque| quam deliberati animi certum ſignum eſſe 
roluerunt et ex qui certo jure actio competeret quam con- 


remionem ſtipulationem dixerunt. Stipulationis vinculo 


czterx quoque conventiones et obligationes firmantur quod 


dere eſt tum in pactionibus nudis quæ per ſe jure civili infirme 


fat ad producendam actionem, ſtipulatione munĩendæ ſunt,” 
Vionius, 611. Whence it appears, that verbal promiſes, 
which did not take effect by the intervention or delivery of the 


thing, or, ex conſenſu, which ſpecies of contracts will be pre- 
ſently conſidered, were nuda pacta ex quibus non oritur actio, 


until confirmed verbis preſcriptis ſolemnibus, when they be- 


cane legally binding, and ſufficiently ſtrong to ſuſtain an action, 
whatever might have been the original motive, inducement, or 


con- 
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A TREATISE Book, 


there is a difference between a gift per. 


Teſted and executed by very in the life 


conſideration, which led to verbal pact or agreement. The 
written acknowledgment of a loan or debt was the obligatio 


literarum; but a written acknowledgment of a debt was not 


in all caſes ſufficient to induce a complete or even preſumptire 
obligation. Sciendum eſt non cujuſlibet chirographi aut ca- 
tionis hanc vim eſſe ut confitentem obliget, ſunt enim quzdan 


cautiones et confeſſiones debiti plane inutiles; quales ſunt quz 


cauſam debendi non continent quas indiſcretas vocant, cun 


ſcilicet quis confeſſus eſt ſe debere nulla nominatim expreſi 


cauſa propter quam debeatur,—Czterz, quæ certam debendi 
cauſam continent, utiles quidam ſunt, ſed non omnium um 


eſt vis idemque effetys.—Etenim harum quzdam ad pro- 


bationem tantum et fidem rei geſtæ valent, ad obligationen 


nunquam; quædam vim habent obligationis, nunquam pro 


bationis ſolius : ad ſolam probationem valent confeſſiones debit 
omnes quæ non ſunt de pecunia mutua,” Vinnius, 664. From 
this paſſage it appears, that no conſideration being ſtated, might 
be fatal to even a written acknowledgement ; and from the 


followin g paſſage it appears, that where a conſideration was 
| Rated, it mightAn all caſes be conteſted within a certain time 
| (two years); and in the cafe of a loan, the lender might be put 


upon proving it by the exception de non numeratà pecunia. 


4 Quia tamen iniquum foret ut is qui nihil accepit, quaſi acce- 


pier, ex cautione teneretur, optimo jure obtinuit, ut de pect- 
Ra non numerata intra certum n tempus excipere liceret,” Pereꝛũ 
| | Friese 


— ; 


Ch. V.$ 1. OF EQUITY. 


ime of the parties, and a bare promiſe 
to give, or a gift imperfect and executory. 
| And 


1 | | e | 
tio Prele&iones. in lib. 4. ti. 30. Cod. de non numerat3 pecunia. 
n0t But this exception, de non numerata pecunia, applied only 


to the caſe of loans. Si quis ſe debere ſcripſerit ex alia 
cauſa ut emptionis, locationis, et id genus non utitur exceptione 
non numeratà pecunia in quibus five ſcriptura fit publica (que 
plenam fidem facit) ſive privata qua quis fateatur quidem a ſe 
profetam ſed neget pecuniam eſſe numeratam ſtandum eſt 
tamen ſcripturæ donec apertiſſimis argumentis rem aliter eſſe 
geſtam probet. Effectus hujus exceptionis (de non numerata 
pecunia) hie eſt quod rejiciet onus probandi in adverſarium ita 
ut donec probaverit numerationem a ſe factam non cogatur ad 
ſolutionem debitor,” Perez. ubi. ſup. The fourth mode by 
which an obligation could, by the civil law, be created ex con- 


Ive 


was requiſite to its perfection but the conſent of the parties,“ 
nihil præter conſenſum habentes hz obligationes conſenſuales vo- 
cantur: whereas to other contracts it has been ſhewn, that the 
intervention or delivery of the thing, or certain formal words, or 
a written inſtrument, were neceſſary. Of this ſpecies of contract 
were emptio, venditio, locatio, conductio, ſocietas et mandatum, 


S F 8 88. 5 


= F * 


5 
cy» 


ent modes by which an obligation could be created by the civil 
law, it appears, that without anyconſideration a verbal agreement 
or promiſe might, in reſpec of certain preſcribed ſolemnities, ac- 
qure a binding force and legal validity; and further, that for want 
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tractu, was ex conſenſu; which was ſo called becauſe nothing 


which were nominate contracts. From this view of the differ- 


of 


1 And even e che ſtatute of 3 and 4 


Ann. 9 7. a note is but evidence of z 
8 |  conlider. 


of a conſideration, a written acknowledgment of a debt might 
be avoided ; and that though a conſideration was alleged in 
writing, it might he denied. If then it be aſked, What wy 
nudum pactum by the civil law, I ſhould ſubmit, that from the 
above obſervations it appears to have been an undertaking to 
give or to do ſome particular thing or act, which neque verbit 
præſcriptis ſolemnibus, veſtitum fit, neque facto aut datione rei 
tranſit in contractum innominatum. See Erſkine's Inſt. 456, 
Grotius, lib. 2. c. 1 1. ſ. 1. notà Gronovii, (1). | 


Having referred to the different authorities whence the 
rule of the civil law, reſpecting nudum pactum, may be collected, 
_F ſhall now proceed to confider whether every verbll 
. agreement, not founded on ſome conſideration, is abſolute 
void or nudum pactum by the common law. To the validity 
of ſome verbal agreements, the civil law required certain 
ſolemnities by which they were authenticated and confirmed; 
but our law having no preſcribed forms correſpondent ot 
analogous to thofe ſolenmities, confiders verbal agreements, 
unleſs ſanctioned or induced by fome conſideration expreſs 
or implied, as abſolately void, or nuda pacta, Plowden, 308. 
b. Dyer, 336. b. Bat as a merely naked promiſe induces 
moral obligation on the part of him making it, (fee Erſkine's 
Inſt. 457.) our law may be ſaid to be defective in not enforcing 
it. The reaſon aſſigned by Plowden, that words are frequent) 
ſpoken without much conſideration, is certainly not concluſive; 
for if, by a voluntary deliberate promiſe, an rw? 
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c. v. 1: or EQUITY. 
| conſideration, which it was not before (eh, 


and turns the proof on the defendant the 
drawer, 


/ 


raiſed, it ſeems more favourable to good conſcience to en- 
force the promiſe, than to diſappoint the expectation. Nor 
do I think the reaſon aſſigned by Grotius, lib. 2. c. 11. f. 3. 
that it is one of the inftances in which obligatio fit in nobis 
et nullum jus in alio, an anſwer to this objection; for though 
1 agree, that every moral obligation does not confer a legal 
right, yet where the queſtion is, Whether-a moral obligation, 


founded on an expreſs though verbal promiſe, aught not 
in policy to confer a legal right? the rule, Fides ſervanda 


ſeems applicable, which it is not in thoſe inſtances to which 


Grotius refers. It is unneceſſary to purſue this point fur- 


ther; for whatever objections may be urged againſt the 


rule, it ſeems now to be firmly eſtabliſhed, that at law, a. 
conſideration of {ome ſort or other is abſolutely neceflary'to 


the legal validity of a verbal agreement: I ſhall therefore 
proceed to conſider, Whether an agreement, reduced into 


writing, can for want of conſideration be deemed nudum D 
pactum? The queſtion was very much diſcuſſed by Mr. 


Juſtice Wilmot, in the caſe of Pillans v. Van Mierope, 3 
Bur. 1670. The learned Judge, on that accaſion, admitted, 
that there was no radical defect in a contract for want 
of conſideratian, and that the policy 'of the civil law, in 
preſcribing certain forms, was merely to guard againſt ſyr- 
prize, and that the agreement, being reduced into writing, 
is a ſufficient, caution againſt ſurprize ; but declined giving 
bis opinion, whether an * agreemens is always. good when 

| | reduced 
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| drawer, that there was no conſideration. 
But the — and indorſor of a dill of 


2 exchange 


reduced into writing. That the civil law did not conſider 
the circumſtance of the agreement being reduced into writ 
ing equivalent -to the verba ſolemnia, or ſtipulation, has 
been already ſhewn. If however, an agreement be evidenc- 
ed by bond or other inftrument under ſeal, it would certainly 
be ſeriouſly miſchievous to allow its conſideration to be dif 
puted, the common law not having pointed out any other 
means by which an agreement can be more ſolemnly authen- 
ticated. Every deed, therefore, in itſelf imports a conſide- 
ration, though it be only the will of the maker, and therefore 
ſhall never be ſaid to be nudum pactum, Plow. 308. Burr, 
Rep. 1637. But writings of a leſs ſolemn nature, though in 
ſome caſes ſufficient to evidence the intent and agreement of 
the parties, are not in all caſes allowed as concluſive evidence 
of a ſufficient conſideration to fupport the agreement. Sir 
Wm. Blackſtone obſerves, that * every bond, from the ſo- 
lemnity of the inſtrument, agdwvery note, from the ſubſerip- 
tion of the drawer, carries with it an internal evidence of 
a good conſideration : courts 'of juſtice will therefore ſupport 
them both, as againſt the contractor himſelf, but not to 
the prejudice of creditors, or ſtrangers to the contract,“ 2 bla. 
Com. 446. The acknowledged learning and general 
accuracy of the learned commentator give him a peculiar 
claim to reſpect; and I cannot but regret the neceſſty of 
occaſionally pointing out thoſe errors to which his great and 
comprehenſive work muſt neceſſarily be fubject; but in 
_ the foregoing paſſage he ſeems to haye laid bimſelf particularly | 
opea 
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exchange are bound to pay without a 


conſideration, becauſe in commerce we are 
governed 


open to obſerration. He nn a promiſſory note as 
an exception to the general rule, which deems contracts 


nike conſideration nuda pacta, and refers the exception 
to the written proof furniſhed by the note. A promiſſory 


| note agreeable to the cuſtom of merchants, is by 3 & 4 


Anne, c. 9, made negotiable at law ; and actions may, by 
the proviſions of that ſtatute, be maintained upon it as upon 
foreign or inland bills of exchange; and the want of conſi- 
deration certainly cannot be averred by the maker of the note, 
if the action be brought by an indorſee ; but if the action be 
brought by the payee, or the note be not within the cuſtom 
of merehants, Pearſon v. Garret, 4 Mod. 243., the want of 
conſideration is a bar to the plaintiff recovering upon it, Jef- 
ſeries v. Auſtin, 1 Stra. 674. Snelling v. Briggs, at Read- 
ing, 1741. Bull. Ni. Pri. 274- Sce alſo Gilbert's Lex Præ- 
toria, p. 288, 289. 


From this diſtinction it appears, that the law does not 


Dire to promiſſory notes and bills of exchange the above effect, 


in reſpect of the undertaking being evidenced by writing; 
but in order to ſtrengthen and facilitate that commercial inter- 
courſe which is carried on through the medium of ſuch ſecu- 


nties. If, therefore, the exception to the general rule, 


which requires a conſideration as eſſential to the legal va- 
lidity of a contract, be bounded by the reaſons which govern 
the above inſtances, it will follow, that a conſi deration is 
by our law neceſſary to an agreemept, though evidenced by 
nes. unleſs the writing, Tm its being of the higheſt 


ſolemnity, 
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governed by the law of nations, as they 

are in other countries, and that law is ſo 
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ſolemnity, imports a conſideration, or unleſs it be negotiable 
at law, and the intereſts of third perſons are involved in iu 
efficacy. It remains laſtly to conſider what confideration wil 
be ſufficient to ſuſtain an agreement. A. conſideration, up. 
on which an aſſumpſit ſhall be founded, muſt be for the 
benefit of the defendant, or to the trouble or prejudice of the 
plaintiffs, x Comyns's Dig. 149. Conſiderations are either 
executed or executory: a conſideration executed will not 
fupport a ſubſequent promiſe, unleſs the act was done at the 
requeſt of the party pramifing, Dyer, 252 1 Noll's Ab. 1. 
p. 3. 3 Salk. 96. Lampleigh v. Brathwaite, Hob. 105, 
Boſden v. Thynn, Cra. Jac. 18. Hayes v. Warren, 1 
Barnard. 141. Pillans v. Van Mierop, 3 Burr 167 
or unleſs the party promifing was under a moral obligation 
to do the act himſelf, or to procure it to be done, Church e 
Church, cited in Hunt v. Wotton, T. Raym. 259. Anon. G& 
ted in Marſh v. Rainsford, 2 Leon. 111, Turner v. Watſon, 
Tr. 7 Geo. 3. Buller, Ni. Pri. 147. Trueman v. Fenton, 
Cowp. 544. 2 Bla. Com. 445. The confideration of the cor 
tract muſt be legal; it muſt induce a legal obligation. I 
therefore, the confideration of any agreement be ſome act which 
the law prohibits, Martin v. Blithman, Yelv. 197. or which i t 
againft the dictates of morality, or offenſive to decency, « t 
prejudicial to the public interefts, ſuch agreement will be R 
void: ſo if the confideration be the forbearance fron n 
fome act which the law enjoins, or which good conſcienct c! 
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for the encouragement of trade (d): and the 


) reaſon of this caution in the law, not to enforce 
r a naked 
. 


dictates, or public policy requires to be done. A conſider- 
ation is either expreſs or implied: an expreſs conſideration is, 
where the motive or. inducement of the parties to the con- 
tract is diſtinctly declared by the terms of the contract: à con- 
ſderation is implied, where an act is done or forborne at the 
requeſt of another, without an expreſs ſtipulation; in which 
caſe the Jaw preſumes an adequate compenſation for the act or 
folbearance to have been the inducement of the one party, and 
the undertaking of che other. | 


FA N =& 3 


I, a | 

0, (5) The will of the donor will be ſufficient to ſupport a gift 
1 5 againſt himſelf ; for in ſuch a caſe, ſtet pro ratione voluntas; 
_— but as againſt creditors or purchaſers, that reaſon will not al- 
tion ways prevail. See c. 4. f 12, 13. See alſo Jones v. Powell, 
be . Ca. Ab. 84. Lechmore v. E. of Carliſle, 3 P. Wms. 
0 222. Lady Cox's caſe, 3 P; Wms. 339. yp v; Rook, 


ſon, Forreſt, 153. 

mon, | 

cos. 0 Thoogk before the ſtatute 3 & 4 Anne, c. 9. an action 
1 vas held not to lie on a promiſſory note, as within the cuſtom 

hich of merchants, Clark wv. Martin, 1 Salk. 129. 2 Ld. Raym. 757. 

ch Potter v. Pearſon, 2 Ld, Raym, 739 ; yet a note was held 


ſ of to be good evidence of a debt, Meredith v. Chute, 2 Ld. 
IF be Raym. 760. The effect of the ſtatute, therefore, is not in 
Waking the note evidence of a debt, but in rendering it con- 
-jenct 72 evidence between the maker of it and third perſons ac- 
Rates quiring it by indorſement, though as between the original par- 
ties the conſideration is ſtill open to diſcuſſion, Brown v. n. LES 
Cilb. Eg. Rep. 154. Rn 
: Z. ' 
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(1) Plowd, 


308. b. See 
note (a). 


(2) Turner 
v. Binion, 

Hard. 200. 
Wright v. 


Moor, Ch. 


Rep 84. 1 


Fq Ca. Ab. 


84. 2 Bla. 
Com, 446. 


promiſes do not of themſelves bind in the lay 


forms might put men upon conſideration, 2 


be N 'S 25 and in the civil law thi 


change ſhall bind, is not on account of the acceptor's having 
or being ſuppoſed to have, effects in hand; but for the cor 


| nes v. Stewart, 1 Salk. 125. 


A TREATISE el 


a naked agreement, was not becauſe ſerious 
of nature Ce), but that the ceremony of ſolemn 


alſo to prevent a multiplicity of ſuits (1). The 
court therefore will pay that faith and defer. 
ence to the ſolemnity of deeds, and to inſtry. 
ments without blemiſh (2), as to intend then 
at leaſt the acts of reaſonable men, and ariſing 
from a good conſideration, unleſs the contrary 


Exception 


(d) © The true reaſon why the acceptance of a bill of ex 


venience of trade and commerce, fides eſt ſervanda ;” and 
indeed, © a nudum pactum does not exiſt in the uſage al 
law of merchants,” Pillens v. Van Mierop, 3 Burr. 166 
1670. But ſee Brown v. Marſh, Gib. Eq Rep. 154 


(e) That naked promiſes do bind the party promiſing h 
the law of nature, ſee Grotius, lib. 2 c. 11. Puff. B. 3.6 
5. [. 6. "Halen s Inſt. 4 57. ; 

(J Pls equity will, under certain circumſtances, ol 
pone the payment of a voluntary bond or note, &c. yet! 


will not relieve the party from his obligation, unleſs he dt 
imper 


8 : | i 
u exception (g.) was not allowed after two j 
„ ̃ | | (3)Inſt, lib, l 
Vl years (3). + a oh ud 
nn OY MO. f 
8 impeach the tranſaction by expreſs evidence of fraud; for | 
be fraud is never to be preſumed. | a 
8 - ; £ ] 
I's : : ; 5 1 
BA (s) The exception. of which the party was, by the civil \ 
. law, required to take advantage within two years, was de pe- b 
ing cunia non numerata ; the effect of which was to put the lender i 
7 on proof of the loan; and unleſs the exception was taken : ; | 
this within the limited time, the loan ſhould be preſumed : but i 
tion ſuch preſumption, it ſeems, might at any diſtance of time be ml 
encountered by expreſs evidence, that the money was. not ad- | F | 
raced, Vide Perezu Prelectiones, in lib. 4. tit. 30. Cod. 1 
. | | 
1aving | i 9 13 
16 coc. — — — — — — — 5 ö li j 
u and, | FITS | | i! | 
ige ul : 1 
* SECTION II. 9 
. 450 5 


0 
ö 
! 
i 
ti 
| 


— - 


3 UI, regularly, equity is remedial only to 
thoſe who come in upon an actual conſider- 
ation : ſo that, although a voluntary conveyance, 


40> <b> og re OY AIDES 
— D 


4 phich is good in law, is ſufficient likewiſe in | 
ces . ; | 
PT ah! (1), yet a voluntary defective convey- Gesa | 
bo q . Re . t 5 1 N ſ 
: be a nce, which cannot operate at law, is not help- vero. 427. 
1mpex 2 5 | d Wiſeman v. 
. 2 ; Cf Roper, 1 Ch. 
. Rep. 84. 
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ed here in favour of a bare volunteer C5) 
where there is no conſideration expreſsed or 
(% Bookam implied (2). But there is no doubt, that in 


v. INcw- |: ey 
comb, 2 the caſe of a purchaſer, the want of a ſurren. 
V- ntr. 265. 6 


Longdale v. der of a copyhold, or the like, ſhall be ſup. 


Very. 456. ; | 1 : plied 
Pickering v. | : | | 
Keating, 1 Ch. Rep. 78 2 Treem. Pa Sezc. 1. 9. 


4 


(hb) It is certainly generally true, that equity will not d 
remedial or aſſiſtant to mere volunteers. There are how- 
ever, ſome caſes, excluſive of thoſe of purchaſers, cred- 
tors, wifeand children, in which it will interpoſe ; as wher 
« the volunteer claims under a power, the terms of which 
by accident, become impoſſible to be executed; for a com 
of equity relieves againſt all manner of accidents, ſince it » 
unconſcionable for the remainder-man to take advantage of 
them: therefore, if a man make a conveyance, with a pover 
of revocution, in the preſence of four privy counſellors, ad 
he is ſent by the king to Jamaica, where that circumſtanc: 
becomes impoſſible, there equity will allow him to revoke with 
out it,” Bath and Montague's caſe, 3 Ch. Ca. 68. 8 
where the remainder- man gets the deed into his poſſeſa, 
and will not allow the tenant for life to have à ſight of it 0 
there tenant for life may execute conveyances ; and thoupl 
he does not purſue the terms of the power, yet equity vil 
relieve, becauſe the remainder-man ſhall not take advanta! 
of his own wrong, by with-holding from the tenant for lit 
the ſight of his power, Gilb. Lex Prætoria, 306. In bz 
caſes equity will marſhall aſſets in favour of volunteers (# 
legatees) will be conſidered hereafter. 


& N 3: OF - EQUITY. 

plied (3). FER" ſo in caſe of a ea 61 
or proviſion for payment of debts (4). And 
there having been precedents already of relief, 
where it is a proviſion for children (5), it is 


beſt to make the rule uniform, and to ſtick to- 


arule; and there ought not to be one ſort of 
equity for an eldeſt, and another for a younger 


ſon (Y. 


341 
(3) Poken- 


ham v. Bo- 
kenham, 1 


Ch. Ca 240. 


Greenwood 
v. Hare, 1 
Ch. Rep. 
144. . 
v. Hill, 2 
925 Re», 


4 > RI 
v. At field, 2 
Ch. Rep. 


112. Taylor 


v. Wheeler, | 2 Vern. 565 Jennings v. Moore, 2 Vern. 609; Bradly v. Bradly, 2 

Vern 163. (4) Drake v. Robinſon, 1 P. Wms. 444. Harris v. Ingledew, 3 P. Wms, 
91. Haſle wood v. Pope, 3 P Wms. 322. (5) Hardham v. Roberts, 1 Vern. 132, 
Smith v. Aſhton, 1 Ch. Ca. 263. 2 Freem. II 5. Goodwyn v. Goodwyn, 1 Vez. 


206. Bias v. Byas, 2 Vez. 164, Tudor v. Anſon, 2 Vez. 582, 
rote ( 6). 


5 


(i) See p. 34. note (s), where the circumſtances which 
qualify this general rule are N ſtated, and the leading 


caſes referred to. 


4) It was formerly thought that the principle upon which 
courts of equity ſupply the want of a ſurrender, in the caſe of 
children, extended to grand; children. See Watts v. Bullas 


. Wms. 60. Freeſtone v. Rent, T. 1712. there ſtated 
ma note. Furſaker v. Robinſon, Pre. Ch. 475. But this 


nion was controverted by Lord Hardwicke, in Goring 
„ Naſh, 3 Atk. 189. and referred to the miſtaken notion 
that whatever conſideration was ſufficient to raiſe an uſe at 


u, was Within the principle of this branch of equitable juriſ- 


Gion. See allo Tudor v. Anſon, 2 Vez. 582. 
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8 2 C T ION III. 


XN“ in equity there muſt not only he 
1 conſideration, as a motive for relief, bu 
it muſt be a ſtronger conſideration than there 
is on the other fide (); for if it was onh 


equal, then the balance would incline neither 


(x) See c. 4 
Ca 
Robertſon 
v. St. Jähn, 
Ch. 16 Dec. 
1786. MSS.. 


way, but matters muſt be left in the ſame ſitu 
tion as they are in at preſent (1): and therefore 
where it is ſaid that Chancery will help a defec- 
tive aſſurance, if intended as a proviſion for 
younger children, this is always to be under. 
ſtood where the heir has ſome proviſion mate 
for him (m); for the proportion is to be {el 

| v 


4 


(1) If, therefore, the agreement be unreaſonable, equitj u 
not interpoſe. See c. 4. ſ. 26. See alſo Stanhope v. Top 
2 Bro. P. C. 183. 2 Eq. Ca. Ab. 55. note to cat! 
Grounds and Rudiments of Law and Equity, p. 18. 


(m) It has already been obſerved, that the heir, whoſe clat 
js to be thus reſpected, muſt be one for whom the teſtan 


was under as ſtrong a moral obligation to provide, as for tt 
deviſee, Chapman v. Gibſon, 3 Bro. Ch. Rep. 229. Set 


35. | 


Ch. V. $ 3. OF | EQUITY. | 


to the prudence of the father, and equity will 


then ſupply the circumſtantial part in ſupport 
of the father's providence for the welfare of 


his family, which he is by nature bound to 
take care of (2). But where he is deſtitute 
of all proviſion, there the reaſon is changed 
more ſtrongly on the other ſide, that the 
court of equity ſhould not interpoſe to de- 
prive him of the advantage which he has 
at law (3). And ſo if one deviſes his copy- 
hold, being borough Engliſh, to his eldeſt 
ſon, and deviſes houſes to his younger ſon, 
and the houſes are ſoon after burned, and 
are never entered upon by the younger, the 


court, as this caſe is circumſtanced, will not 


ſupply the want of a ſurrender (4). And al- 
though againſt a ſtranger, who comes in with 
notice, or without a conſideration, equity may 
ſupply the want of a legal conveyance ; yet it 
never will againſt him who is a purchaſer for 
a valuable conſideration without notice (n); 
for when both are in equal equity, the legal 
title takes place (5). 


(n) It appears from the decree in Burgh v. Burgh, Finch's 
Rep. 28. that a defective conveyance may be ſupplied in 
equity in fayour of a mortgagee, though the heir of the mort- 


gagor 


343 


(2) Weeks 
v. Gore, M. 
4G. 6. Vin. 
Ab. 57. pl. 
24. Cook v. 
Arnham, 3 
P. Wms. 
283. For- 
reſt 55. 
Harvey v. 
Harvey, 1 
Atk. 5 
Baker v. 
Jennings, 2 
Freem. 234. 


(3) Hicken - 


v. Hicken, 


M. Vac. 
1733. 


6 Vin. Ab. 


59. pl. 20. 
(4) Cooper 
v. Cooper, 


2 Vera. 265. 


244 A "TREATISE®: Fal 
| gagor had, between the time of the conveyance and its defeds 
being ſupplied, confeſſed divers judgments, which judgments 
the court held, ſhould not affect the eſtate to the prejudice of 
| the mortgagee. See P. 34. 


eren It. 


S to the eſſect of covenants, therefore, 
to paſs with the lands, when the aſſignet 
is a purchaſer for a valuable conſideration with- 
out notice, equity will follow the law; as in 
caſe of a leaſe, of a fair or wine-licence for years, 
rendering rent, &c. a purchaſer ſhall not be 
charged with the rent; becauſe perſonal things 
are not in the law intended to reach the al- 
(Y James v. ſignee (1). So mere - collateral covenants, 
Kan. zg. which do not touch or concern the thing 
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| Hard 
| 4 Hof de miſed in any ſort, bind only the covenantor, 
' worthy, 2 0 | 5 E : 
[ Ch Rep. 22 and his executors or adminiſtrators (2) who re 
: 2 s preſent him (o). But covenants that run 
caſe, 5 Co, . | | | 
\ 16. Bache- | | 92 ä with 
lor v. Gage, | e 5 
Sir Wa. 


£ ——— — 
_ —— — 
8 $7 


Jones, 227. 
. Cro. Car, 

183, | ; . 

(o) The executors and adminiſtrators *of the covenanto: 
will be bound by the covenant, though not named, unleſs ttc 


coycnan' 


0 s - OF EQUITY. 
with the land, that is, which extend to ſome- 
thing in eſſe, parcel of the demiſe, and affect 


the eſtate, lie between all thoſe who are privy 
in tenure or contract, though not named (p), 


like debt for rent at common law; and the 


reaſon 


covenant be of ſach a nature as not to allow of its being per- 


formed by any other perſon but the covenantor. See Dyer 


14. pl. 63. 1 Koll's Ab. 519. 1. 35. Hyde v. _ and 
Canons of Windſor, Cro. Eliz. 553. 


(p) All perſons to whom the land deſcended were, by the 


common law, entitled to the benefit of covenants which run 
with the land; but grantees of the reverſion were not. The 
ſtat. 32 H. 8, c. 34. therefore enacted, That all grantees, 
Kc. of reverſions ſhould have the like advantages againſt the 


leſſces, their executors, &c. by entry for non- payment of the 
rent, or for doing waſte, or other forfeiture ; and the ſame 


remedy by action only, for not performing other conditions, 
covenants, or agreements contained in the leaſes, againſt the 
leſſees, as the leſſors or grantors had. The ſtatute alſo gives 
the leſſees the ſame remedy againſt the grantees of the rever- 
ſon, which they might have had againſt their grantors. It 
muſt not, however, be underſtood from the general words of 
the ſtatute, that the grantee of the reverſion can take benefit 
of every forfeiture by force of a condition, Lord Coke cony 
ceiving the operation of the ſtatute to be confined to ſuch con- 
ditions as are either incident to the reverſion, as rent; or fot 
the benefit of the ſtate, as for not doing of waſte, for keeping 

the 
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346 a A TREATISE & Bod, 
reaſon is, becauſe uſually the rent is more or 


| leſs accordingly, et qui ſentit commodum ſen. 
(3)$pencers tire debet et onus (3). So a collateral covenant 


cafe, 5 Co. 


16. b. 5 Co. to be done upon the land, as to build de novo, 
24. 1 Roll's 


Ab. 52x. {hall band, the aſſignee ( 70 12 expreſs words (r), 
1 becauſe 


the houſes in repair, for making of fences, or ſuch like; aud 
not for the payment of any ſum in groſs, delivery of com, 
wood, or the like. See Co. Litt. 215. where a variety of 
reſolutions upon this ſtatute are ſtated, and the authorities 
referred to. See alſo 6 Vin. Ab. Covenant, (K. 3) p. 397 
Webb v. Ruſſell, 3 Term Rep. 393. 


(7 This liability of the aſſignee does not extend to cove- 
- nants broken before the aſſignment; as a covenant to build 
within a certain time, which was paſt before the aſſignment, 
Greſcott v. Green, 1 Salk. 199. St. Saviour's, Southwark, 

v. Smith, 3 Burr. 1271. 1 Bla. Rep. 351. Nor is the a. 
ſignee to be affected by any covenant. broken after he has aſhgn- 

ed over, Boulton v. Canon, 1 Freem. 336. 


(r) In the caſe put, the aſſignees are bound by the terms of 
the covenant, for unleſs named they would not be bound by 
law ; for the covenant concerns a thing which was not in 
eſſe at the time of the demiſe made; but to be newly built 
after, and therefore ſhall bind the covenantor, his executors, 
adminiſtrators, and not the aſſignee; for the law will not 
annex the covenant to a thing which hath no being,” Spencer $ 
caſe, 5 Co. 16. b. But as the law would ſuſtain ſuch a co- 

| OO. Vena 


S8. - 


5 provements, a eg of the inheritance ſhall 16. b. 


a F. 4. kur. | | 347 


becauſe he is to have the benefit of it (4); aka 


a covenant to renew, in conſideration of im- 159. — 
8 


make good (5). „ 6 5) Rich- 


ardſon v. 
Sydenham, 2 Vern. 125 Tanner v. Florence, I Ch. Ca. 259 Finch v. E. of Saliſ- 
bye Eq. Ca. Ab. 47. 


yenant againſt the covenantor and his aſſigns, if expreſsly in- 


| cluded in the covenant, and give damages for its non-perfor- 


mance, it ſhould ſeem to follow, that the covenantee would be 
entitled in equity to a decree for the ſpecific performance of 
ſuch covenant to build ; and of this opinion Lord Hardwicke 
appears to have been, in the caſe of the City of London v. 
Naſh, 3 Atk. 515. 1 Vez. 12. But in the caſe of Lucas v. 
Commerford, 3 Bro. Ch. Rep. 166. Lord Thurlow C. held, 

« that there could not be a decree to rebuild in purſuance of - 
a covenant, for that he could no more undertake the condu& 
of a rebuilding than of a repair.” 


SECTION .V. 


U T in caſe of covenants that run with 
the land, if the circumſtances are hard, 


equity will not decree them in ſpecie, even 


againſt thoſe who are bound by them at law ; 
and therefore, although it is the mortgagee's 
| Ei | own 
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Doug. Rep. 174. See note (4). 


A TREATISE Book 1, 
own folly to take an aſſignment of the whole 
term, whereby to ſubje& himſelf to the cove. 
nants in the original. leaſe, and not to take a 
derivative leaſe of all the term, but a month, 
or a week, or a day, as he might have done 
(s); yet where he is only a mortgagee who 
never was in poſſeſſion (z), the Chancery will 
; not 


(s) Though a derivative lefſee or under-tenant is liable to 
be diſtrained for rent during his poſſeſſion, he is not liable to 
be be ſued on the covenants of the leaſe, there being no privity 
of contract between him and the leſſor, Holford v. Hatch, 


— 


(t:) It might be inferred, from the report of Sparkes v. 
Smith, 2 Vern. 275 that a mortgagee of a leaſe was, before 
he took poſſeſſion, liable at law to the covenants of the leaſe. 
It was, however, ſettled in the caſe of Eaton v. Jaques, Doug. 
Rep. 43 8. that if a term be aſſigned by way of mortgage, with 
a clauſe of redemption, the leſſor cannot ſue the mortgagee as 
aſſignee of all the eſtate, &c. of the mortgagor, even after th: 
mortgage had been forfeited, unleſs the mortgagee has taken ac- 
tual poſſeſſion; but it is not neceſſary that 3 leſlee for lives 
or years ſhould have taken actual poſſeſſion, in order to entitle 
the leſſor to his action for rent; for in ſuch caſe the rent is 
due by the contract, and not in reſpe& of the occupation, 
which it is in the caſe of a tenancy at will, Eellaſis v. Bu. 
brick, 1 Salk. 209. See alſo 1 Ventr. 41. 1 Sid. 423. 


ch. V. $5 OF EQUITY. 
not aſſiſt to charge him, but leave the leſſor to 


recover at law, as well as he can (1). But if 
v. Smith, 2 


the leflor recovers at law (u), the rent reſerved 
on the leaſe, againſt one as aſſignee, who had 
never entered, equity will not deprive him of 
this advantage. at law (2): and in ſome caſes 
equity will give the leſſor a remedy where he 

had none at law; as if leſſee for years makes an 


under. leaſe in truſt for J. S., the leſſor may 
compel J. S., in equity, to repair (x) : but this 


is only where the executors of the firſt leſſee are 
inſolvent; 


7 


(u) In Eaton v. Jaques, Lord Mansfield obſerved, that 
the caſe referred to, Pilkington v. Shaller, was not to be ſup- 
ported; © for the court refuſed to relieve the mortgagee, 
becauſe it was his own fault to take an affienment of the whole 


term, and not an under-leaſe ; but that is a very common 


ground of relief in equity.” His Lordſhip did not, however, 
mention any cafe in which equity had relieved upon ſuch 
ground. 


* 


| (x) In che caſe of the City of London v. Naſh, 3 Atk. „ 


Lord Hardwicke held, that the court would not enforce a 
covenant to repair; the rule laid down in Goddart v. Keate, 
muſt therefore be referred to the leſſor having no legal, or at 


leaſt effective means to enforce the covenant at lawy the te- 


vant in poſſeſſion not being bound by it, he being an unger- 
tenant, and the leſſee being inſolvent. 
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(1) Sparkes 


Vern. 275- 


(2) Pilkirg- 
ton v. Shal- 
ler, 2 Vern. 
374- 
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inſolvent ; for though the privity of eſtate is 

_ deſtroyed in law, yet he ſhall not have recourſe 

to this remedy, whilſt he has any left againſt 

(3)Goddart the executors of the firſt leſſee (3). | 


—— 
r 4 . — CEA RI TONES” * 
„P . — * * 2 
7 K * p 5 


v. Keate, 1 
Vern. 87. 
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OO in caſe of a fraud, equity will extend 

their relief in favour of the leſſor; and there- 

fore, although regularly this court will only de- 

cree an aſſignee of a leaſe to pay the rent be- 

come due ſince the aſſignment, and which ſhall 
become due while he continues in poſſeſſion, but 

(abet Bot during the continuance of the leaſe (1); 
London v. for he may, if he can, get rid of the leaſe by 


* 2 = - * 9 — 1 * * 
. roo page ne i ws 1 * IEG A 2 2 „ * * 
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Richmond, 1 & : 5 
ern 441. aſſigning it to another (5): yet there is this dif- 
Pre. Ch. 156 6 | 
1 We v. . | ference 
af 14 Coke, 1 | 
» F Vern. 165. 


) At law the affignes is liable only for the rent actually 
incurred, or covenants broken during his poſſeſſion, Boulton 
v. Canon, 1 Freem. 336. If, therefore, he aſſign the very day 
before the rent becomes due, the leſſor cannot maintain his ac- 
tion for it, Tovey v. Pitcher, Carth. 177. 4 Mod. 71. 3 
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a * n mam 
ference taken, if the aſſignees have continued long 


in n poſſeſſion, and * premiſſes are worſted, and 
become 


Co. 22. 1 Salk. 81. 1 Freem. 326. Nor will the circum- 
ance of ſuch aſſignment being per fraudum, as to a beggar, 

alter the caſe, Lereux v. Naſh, Stra. 1221. Buller's Ni. Pri. 
159. But ſee Knight v. Freeman, 1 Vent. 329. 331. T. 
Raym. 303. T. Jones, 109. in which the validity of ſuch 


alignment was denied. But whatever may be the rule of law | 


upon this point, it ſeems to be now ſettled, that courts of 


equity will compel an aſſignee of a term to account for the 


rent the whole time he enjoyed the land, Treacle v. Coke, 1 
Vern. 165, Whether equity will, in order to ſecure the fu- 
ture rents under any circumſtances, reſtrain an aſſignee from 
aſigning to a beggar or inſolvent perſon, was conſidered, but 
not determined, in the caſe of Philpot v. Hoare, 2 Atk. 219. 
If the aſſignee offer to give up the poſſeſſion to the leſſor on rea- 
ſonable terms, and the leſſor refuſe to accept ſuch ſurrender, 
it were clearly too much for a court of equity, in reſtriction 


of a legal right, to prevent the aſſignment, Vaillant v. Dodo- - 


| mede, 2 Atk. 546. But ſuppoſing the leſſor to be willing 
to accept of a ſurrender of the term, and the aſſignee wantonly 
to inſiſt on his legal right to aſſign, when and to whom he pleaſ- 
ed, it ſeems that, under certain circumſtances, a court of con- 
| ſcience might without impropriety interpoſe, to prevent the 
abuſe of ſuch right ; and this Lord Hardwicke appears to admit, 
in Vaillant v. Dodomede ; for having ſtated the legal right 
and the propriety of courts of equity in general, following the 
| tule 
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become ruinous under their hands, or by their 
means, there the aſſi gutnent to a beggar would be 
| | conſidered 


£ \ 


rule of law, he obſerves, * but it is true in ſome ſort of aſſign. 
ments, made by tenants, the court has interpoſed ; ”” nor does 
the difficulty reported to have occurred to Lord Hardwicke, 
in Philpot v. Hoare, appear upon examination to have beer 
intitled to much effect. is Lordſhip i is reported to have 
ſaid, „As to the accruing rents, it is a point of more difficul- 
ty; for the covenant in this leaſe not to aſſign, does not run 
with the land to the aſſignee, becauſe aſſignees are not bound 
by name. in the covenant.” Whence it might be inferred, 
that if aſſions had been expreſsly included in the covenant, his 
Lordſhip would have conſidered them bound by the covenant, 
But whether aſſignees be bound or not by a covenant, does no: 
(except in the caſe of a collateral covenant to be done upon 
the land) depend upon their being named in the covenant; 
for if the covenant run with the land, aſſignees are bound, 
whether named or not; and if the covenant do not run with 
the land, but is a perſonal contract, or reſpe& ſomething to 
be done, purely collateral to, and not on the land, they are not 
bound, though they be expreſsly named. See Spencer's caſe, 
5 Co. 16. b. 17. a. Therefore, whether the aſſignee was 
named or not, was immaterial to the queſtion, Whether the af- 
ſignee was bound by the covenant not to aſſign without conſent 
of the leſſor? Nor dees it ſtrike me as having been neceſſary, in 
order to determine whether a court of equity ſhould reſtrain an | 


aſlignmer: to a beogar, previouſly to determine, whether 
| | i the 
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idered to be a fraud to get rid of the damage, 
which they ought to anſwer. But if they aſſign 
immediately after their coming into poſſeſſion, 
there is no ground to relieve (z), becauſe the 
zlignee was not chargeable at law, and the leſ- 
ſor bad his original {ecurity againſt the leſſee 
and his executors unimpeached 2). But where 
a man makes a leaſe, rendering rent, if the 


leſſee aſſigns to a beggar or inſolvent perſon, in 
equity the leſſee ſhall be bound to pay the rent, 


which is a common caſe (3'; and even at law 
the firſt leſlee, * his e PR” may be 
| "ma 


he aſkgoee was bound by the covenant nat to aſſign; fer 
ſuppoling the aſſignee to be bound at law by the covenant, 
equity may reſtrain the wanton and fraudulent breach of a co- 


renant ; and ſuppoſiag him not to be bound, yet be may be 


affected in conſcience upon the fame principle, that the aſſignee 
of a merely perſonal covenant may be affected in conſcience, 
though not bound at law. See City of London v. Richmond, 


2 Vera: 421. 


(2) This difference is ſtated by Lord Chief Baron Gil. 
bert, in his Lex Pretoria ; but the cafes upon Which it is 
founded are not referred to 


A a 


(2)Gilbert's ? 
Lex Præco- 
ria, 196. 


(3) Goddart 
v. Keate, 1 
Vern. 87, 
88. 


n Cn I 


I 
4 


a2. Overton debt for rent upon a leaſe for years, the plain- 


1 Salk, 209, 1 Ventr. 41. See, ſec. 6. note (3). 
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a ned ! in debt (a) for rent akier aflignment 


(A Walker 
en (4). And for the ſame reaſon it is, that in 


v. Sydall, 
Poph. 120. tiff need not ſet forth any entry or occupation; 


as upon a leafe at will, it being due upon the 
. leaſe or contract, and not by the occupation, 
(5) Bellafis as in the other caſe (5). 


v. Burbick, 


* 


(a) Provided the leſſor has not accepted the aſſignee for his 
tenant; for after the leſſor has accepted the aſſignee, he can- 
not maintain debt againſt the leſſee, though if the covenant 
be expreſs, he may maintain an action of covenant, Thurſby 
v. Plant, 1 Sid. 402. 447. 1 Sand. 237. Marſh v. Brace, 
Cro. Jac. 334. Bachelor v. Gage, Cro. Car. 188. Boulton 
v. Canon, 1 Freem. 336. Brett v. Cumberland, Cro. Jac, 
522. Barnard v. Godſcall, Cro. Jac. 309. Wadham v. Mar- 
low, MSS. B. R. 16 Nov. 1784. But if the covenant be 
merely implied by law, his acceptance of the aſſignee for his 
tenant leaves him without remedy againſt the leſſee, See 1 


Sid. 447. Brett v. Cumberland, Cro. Jac. 523. 


ch. V. 9 7. or ' EQUITY. 355 
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SECTION VII. 


UT there is a difference between covenants, 
B advowſons, common, and the like annex- 
ed to the poſſeſſion of the land, and which paſs 
with the land, and an uſe (5) or warranty (c) 
or 


() The diſtinction here referred to is thus ſtated in 
Chudleigh's caſe, 1 Co. 121. An uſe is a truſt or conſi- 
dence which is not iſſuing out of land, but is a thing collate- 
ral annexed in privity to the eſtate, and to the perſon, touch- 
ing the land, ſcil. ; that ceſtuy que uſe ſhall take the profits, 
and that the tertenant ſhall make eſtates according to his direc- 
tion; ſo that he who hath an uſe, hath neque jus in re ne- 
que ad rem, but only a confidence and truſt, for which ® 
he hath no remedy by the common law ; but his remedy 
was only by ſubpœna in Chancery. If the feoffees would 
not perform the order of the Chancery, then their perſons, "= 
for the breach of the confidence, were to be impriſoned till 
they did perform it; and therefore the caſe of an uſe is not 
like unto commons, rents, conditions, &c. which are heredi- 
taments in judgment of law, and which cannot be taken away | 
or diſcontinued by the alienation of the tertenant, or by ; 
iſſiſin, or by eſcheat, as uſes may.” From this it follows, | 
that the feoffee to uſes having the legal eſtate, and the ceſtuy 
que uſe having a mere equitable intereſt in it, bona fide con- 
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or ſuch like things, annexed to the eſtate of the 


land in privity: for to all uſes there muſt be 
confidence 


veyances by the feoffee would, before the ſtatute of uſes, 
bind the land in the ſame manner as a truſt eſtate is now 
diſcharged of the truſt. by the truſtee conveying it to a pu- 


_ chaſer for valuable conſideration, and without notice of the 


truſt ; for by ſuch conveyance the purchaſer acquires an 
equal equity with that of the ceſtuy que truſt, and having 
an equal equity, the law muſt prevail, Millard's caſe 2 Freem. 
43. But this reaſon only extending to bona fide purchaſers 


of the truſt eſtate, all other perſons claiming by or from the 


feoffee or truſtee, will be charged with the uſe or truſt in 
reſpect of the privity of eſtate and confidence, which may be 
implied, either from notice of the uſe or truſt, or from a want 
of conſideration. See Law of Uſes, 177. Lord Bacon's 


| Readings on the Statute of Uſes, Sander's Law of Uſes and 


Trufts ; ſee alſo B. 2. c. 1. where this ſubje& will be more 


fully inveſtigated. 


(c) A warranty (with reference to land) being a real c0- 
venant annexcd to the freehold, by which the grantor of an 
eſtate doth, for himſelf and his heirs, warrant and ſecure the 
grantee the eftate ſo granted, (2 Bla. Com, 300. Shepherd's 
Touchſtone, 181.) it might be inferred, that the covenant is 
binding on all perſons claiming under the grantor, and that the 
benefit of it extended to all perſons claiming under the grantee: 
1 will therefore briefly ſtate, firſt, who are bound by a war- 


ranty; and, ſecondly, who may and how take advantage of it, 


iſt of 


a 


©. . -oeregony. ap 
> WH confidence in the perſon, and privity of eſtate 
either expreſſed or implied; and the implied 
| | confidence 


L iſt, If the grantor be tenant in fee-ſimple, and the warranty 

p be expreſs, it will of courſe' bind his heir, if be be expreſaly 

7 named; otherwiſe not, unleſs the warranty be implied by 
e law, as in caſe of exchange and partition; and if the gran- 
n tee be evicted, he will be intitled to a recompence-from the 

2 heir, when bound, if real afſets have deſcended to him. 
| If the grantee be tenant in tail, the iſſue, by conſtruction 
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not. If the grantor be tenant by the curteſy, his warranty, 
either in the life of his wife, or afterwards, is declared by 
the ſtatute of Gloueeſter, 6 Ed. 1. c. 3. not to be a bar to the 
heir, unleſs aſſets deſcend to him from the warrantor ; and 
by 11 H. 7. c. 20. the warranty of the wiſe of her huſ- 
band's eſtate is declared to be void; as are, by 4 Ann. c. 16. 
. 21. the warranty of tenant for life, and all collateral war- 
ranties of any anceſtor who has not an eſtate of inheritance 


5 of the ſtatute de donis, will not be barred by the warranty ; | | 
e deſcending, unleſs they have real aſſets ; but if they have i 
u real aſſets, then, to prevent circuity of action, they will be . in | 
C barred : with reſpe& to a remainder-man, he will be barred | 1 

by the warranty deſcending on him, whether he have aſſets or 9 


's in poſſeſſion. See Co. Litt. 384. and Mr. Butler's Notes, 
is Co. Litt. p. 365. 370. 373. in which the doctrine of warran- 
ie ty is conſidered with great learning and perſpicuity, | 

fe | | 

r- 


2dly, “ All thoſe that are parties to the warranty, i. e. 
lach ae are named in the deed regularly, ſhall take advantage 
of 
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confidence is, where a man comes in with no. 


(1) Law of tice, or without a conſideration (1). And even 
bay 


179. Lord fe! = a ſpecial 
Bacon's s . 
Readings on the Statute of Uſes. Shepherd's Touchſtone, 502. 


5 8 


3 


of the warranty; as if one doth warrant land to another, 
his heirs and aſſigns ; in this caſe, both the heirs and aſſigns 
may take advantage of it, and they both may vouch or rebut, 
or have a warrantia chartæ, ſo as they come in in privity of 
eſtate; for otherwiſe the heirs and aſhgns cannot vouch or 
have a warrantia chartæ, and yet they may in divers caſes 
| rebut. But thoſe that are not named, for the moſt part, ſhall 
not take advantage of the warranty ; and therefore, if land 
be warranted to J. S. and not to him and his heirs, or to him 
and his aſſigns, or to him, his heirs, and aſſigns ; in theſe 
caſes neither the heir nor the aſſignee may vouch or have a 
warrantia chartæ; and yet in ſome caſes where it is ſo, the 
aſſignee or tenant of the land may rebut,”” Shepherd's Touch- 
ſtone, 198. © And although no man ſhall vouch or have a 
warrantia chartz, either as party, heir, or aſſignee, but in 
privity of eſtate, yet any that is in of another eſtate, be it 
by diſſeiſin, abatement, intruſion, uſurpation, or otherwile, 
ſhall rebut by force of the warranty, as a thing annexed to the 
land,” Co. Litt. 285. a. To enumerate the various diflinc- 
tions which prevail upon the ſubject of warranty, would lead 
to a much wider field of diſcuſſion than #he purpoſe of thi 
note requires, which is merely to ſhew, that though warranty 
be a real covenant, it does not jnvolve all thoſe conſequences 
which are incident to covenants which run with the land, and 
therefore does not afford, in all caſes, an equally binding, anc 
extenſively. operating conſideration, 


— 


Ch V. $7: OF EQUITY. 


a ſpecial covenant to ſettle lands binds the 


conſcience only, and not the land (d); yet a 


general covenant will bind as ſtrongly (e). And 


if it appear judicially to the court, that he 


could not properly perform or make election; 


as if the time of ſettlement were paſt, and he 
aged, or the like; the court may apply the 
general 


not at law create a lien upon the lands; but in equity ſuch a co- 


venant, if for a valuable conſideration, will be deemed a 


ſpecific lien on the lands, and decreed againſt all perſons 
claiming under the covenantor, except purchaſers for valua- 


ble conſideration, and without notice of ſuch covenant, Finch 
2. E. of Winchelſea, 1 P. Wms 282. Freemoult v. Dedire, 


P. Wms. 429. Coventry v. Coventry; beſt reported at 
the end of Francis's Maxims; for equity conſiders that as 
done, which being diſtinctly agreed to be done, ought to have 
been done, Grounds and Rudiments of Law and Equity, 
b. 75. 


(e) A general covenant to ſettle lands of a certain value, 


without mentioning any lands in particular, will not create a 


ipecific lien on any of the lands of the covenantor, and there- 
ore cannot be ſpecifically decreed in equity, Freemoult v. De- 
ire, 1 P. Wms. 430. But if the covenantor expreſsly de- 
Clare the ſettlement to be in execution of his power, though the 
parucular lands to be charged be not ſpecified, equity will 
«certain them, Coventry v. N Francis's Maxims, 


Gilb, Rep, 160, 


(d) A covenant to ſettle or convey particular lands, will 
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FE | general adventnt on his particular lands, and 
(z) Coven- chuſe for him (2). So where A. on the marri. 
x 5 age of his ſon, covenants for himſelf, his exe. 


Francis's p « . - * = . . 
Maxims, cutors and adminiſtrators, (without naming his 


2 F. 59% heirs,) within one month after the marriage, 
2. to ſettle lands of 1501. per ann. on the ſon and 
the iſſue of the marriage, but dies before any 
ſettlement made, the ſon enters upon the real 
eſtate as heir to his father, and ſettles it for the 
jointure of a ſecond wite, who has no notice 
of the articles; the articles ſhall be a lien on 
the lands whereof the father was then ſeized, 
though no particular lands were mentioned in 
the articles, unleſs he had purchaſed and ſettled 
other lands within the time limited by the arti. 
cles, and wiiich were not ſettled on the ſecond 
wife, who came in as a purchaſer without no- 
(S Roundell tice (3). So if a man covenants or enters into 
8 bond to ſettle land of ſuch a value, or an annui- 
| ty out of land of ſuch a value (F), and 
has no land at the time of the ſettlement, 
- | but 


1) IF, in 3 of ſuch a covenant not ſpecifying any 


particular lands, the covenantor convey eertain lands, which 
afterwards 


0 V. OF EQUITY. "+ - 


| but afterygrards purchaſes land, that land: ſhatt be 
i lable, we that 9 a W deviſee (4). ( Tock v. 
__ Haſtings, 2 
4 | ; Vern. 97. 
$ F 


1 afterwards prove to be of leſs value than covenanted, equity 
d will not ſupply the difference of value out of other lands. 
7 dee Counteſs of Downe v. Moreton, 2 Ch. Ca. 69. But 
if tenant for life, with power to ſettle a jointure not exceed- 
ing 12001]. per ann on his marriage, covenant to ſettle on 
bis intended wife 1060 l. and ſends for his ſteward to be in- 
formed of a part of his lands to that value, and ſettles accord- 
ing to the particular, and the lands fo ſettled afterwards ap- 
pear to be of the value of only 300 l., equity will decree the 
ifue or remainder-man to make up the 10001. per ann. by 
other lands, Lady Clifford v. Ballington, 2 Vern. 379. 


SECTION VIII. 


ND as a covenant without a conſidera- 
tion is null (1), it is the ſame thing if the (i) see f 
cauſe or conſideration happen to ceaſe (g); fo 2**® 

7 that 


any 
ich 
rds 


J) If the cauſe or conſideration of an agreement, fail before 
it be mutually performed, equity will not, in 18.0. decrec | 
"be 
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that in all reciprocal contracts there is aarran- 
* on both ſides in equity, though Woot | law (5). 


q 55 But 


the performance of ſuch agreement; as if the agreement be 
to convey the manor and lands in A., and the vendor appears 


to have no title to the manor, or is evicted of the lands, 


equity will not compel the vendee to complete his purchaſe; 
for as a purchaſer in equity ſhall not be compelled to accept 
even a doubtful title, a fortiori, he ſhall not be compelled 
to take a confeſſedly defective title, Sir G. Hanger v. Eyles, 
21 Vin. Ab. 540. pl 1. Hicks v. Philips, Pre. Ch 575. 
Tourville v. Naſh, 3 P. Wms. 306. Stent v. Baillis, 2 
P. Wms 220. See c. 3. ſ. 9. note (i). But if the nature 
of the conſideration involve a contingency which may happen 
before the agreement is mutually executed, equity will enſorce 
performance of the agreement, though ſuch contingency 
ſhould ſo happen; as where the agreement reſpect an inte- 
reſt determinable on lives, and one or more, or even all of 
the lives, fall bc! before the purchaſe-money is paid, equity will, 
notwithſtanding, decree payment of the purchaſe-money ; for 


the nature of the contract involving fuch contingency, the 


% 


terms of it mult be ſuppoſed to have been governed or influenc- 
ed by the uncertainty of the time when it might happen, Caſs 
v. Rudele, 2 Vern. 280. White v. Nutt, 1 P. Wms. 61. 
Ex parte Manning, 2 P. Wms. 410. Mortimer v. Capper, 
1 Bro. Ch. Rep. 156. Henley v. Acton, 2 Bro. Ch. Rep. 
17. Jackſon v Lever, E. 1792. See alſo c. 2. . 1: 
note (i), p. 122. Neither will equity relieve from the pet. 
formance of an agreement, which, when entered into, wis 
| founded 


co v. $8. ox Equrrx. 
But a difference has been taken bein a 


bargain for a place, where the party may 
- | „ 


founded on a mutual conſideration, though by the death of 
one of the parties the conſideration on his part ſhould fail; 
as where money was deviſed to be laid out in land to the 
uſe of B. in tail, remainder to the uſe of C. in fee; B. 
having no iſſue, agreed with C. to divide the money, and 
before the agreement was executed, B, died, by which C. 
becoming intitled to the whole fund, refuſed to complete the 
agreement; but the perſonal repreſentative of B. filing 
his bill for the performance of the agreement, it was decreed, 
firſt by the Maſter of the Rolls, and afterwards, upon an 
appeal, by the Lord Chancellor, upon the ground that the 


death of B. had not rendered the agreement leſs capable of 


being executed, Carter v. Carter, Forreſt. 271. So in the 


caſe of articles to make partition between jointenants, if they 


amount in equity to a ſeverance of the jointenancy, they 
will be enforced againſt the ſurvivor, Hinton v. Hinton, 2 
Vez. 634. 


With reſpe& to the failure of the conſideration, after the 
agreement is executed, there dome caſes in which relief 
may be had at law; as where tif premium paid for an inſu- 
rance may be recovered back, the riſk having never been 
incurred, ſee Parke's Inſurance, p. 418. ; and there certain- 
ly are many other caſes in which courts of equity appear 
to have recognized the failure of the conſideration as the 
 ubje of relief. Theſe deciſions are however oppoſed by 
others of equal weight and authority: ſo that it ſeems extreme- 
ly cifficult, if not impracticable, to extract from the books 

what 
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be removed at pleaſure, and a bargain of 
land of a defeaſible title: yet ſeeing the king 
h | To bas 


what the rule of equity is upon this point. In Newton t, 
Rouſe, 1 Vern. 460. the court decreed one hundred guiness 
part of an apprentice- fee, to be paid back to the father 
of the apprentice, his maſter having died within three weeks 
after the ſealing of the articles, though it was expreſh 
provided by the articles, that if the maſter ſhould die within 
the year, only ſixty pounds ſhould be returned. This deci. 
fion, the Maſter of the Rolls (Lord Kenyon) in Hale a. 


Webb, 2 Bro. Ch. Rep. 80. obſerved, “ carried the juri 


diction as far as could be;” and if it be a rule of equity, 
as in many caſes it is ſtated to be, that equity will not al. 


ter nor extend the agreement of the parties, the decree ſeems 


irreconcilable with ſuch rule. As to Thurman v. Able, : 
Vern. 64. the deciſion is referable to a different g | 


See Hale v. Webb. 


By an anonymous caſe, 2 Ch. Ca. 19. Finch Lord Ch, 
appears to have relieved from the payment of the purchaſe- 
money, the land being evicted, though the vendor had core. 
nanted only for himſelf and all claiming under him, and the 
eviction was, by one claiming by a title paramount the ven- 
dor's. To the 1eport of that caſe, the following notes are 
annexed :— 1ſt, If declaration, at the time of the purchaſc 
treated on, that there was an agreement to extend againk 
all incumbrances not only ſpecial, it could not have been 
admitted. 2dly, The affirmative covenant is negative 10 


what is not affirmed, and all one as if expreſsly declared, 
| tha: 


aw, h p ., 
has not diſallowed ſuch bargains, as it 
were to be wiſhed he would, they occa- 

i ſioning 


that the vendor was not to warrant but againſt himſelf, 
and the vendee to pay, becauſe the ſecurity was abſolute 
without condition.  3dly, Quere, - If this may not be made 
vſe of to a general inconvenience, if the vendee, having 
all the writings and purchaſe, is weary of the bargain, or in 
other reſpects ſets up a title to a ſtranger by colluſion.” The 
objections above ſtated appear intitled to conſiderable atten- 
tion; and it is further obſervable, that if the expreſs and 
limited warranty of the vendor can be extended, fo as to 
relieve the vendee from payment of the purchaſe-money, in 
reſpect of an eviction to which the warranty does not extend, 
it might be inferred, that if the purchaſe-money had been 
paid, the vendee would be intitled to recover it back ; a con- 
\ ſequence which would lead to the moſt ſerious inconvenience, 
as every contract, however guarded and bounded in its terms, 
would be liable to be opened at any diſtance of time, This 
conſideration, probably, influenced the deciſion of the caſe 
of Bree v. Holbech, Doug. 655. in which the Court of King's 
Bench held, that an action for money had and received, 
would not lie to recover back a ſum of money paid in conſi- 
deration of an aſſignment of a mortgage, which afterwards 
turned out to be a forgery ; the aſſignor not having cove- 
nanted for the goodneſs of the title, but only that neither he 
nor his teſtator had incumbered. the eſtate ; and it being 
incumbent on the aſſignee to look to the goodneſs of it.“ 
This deciſion is an expreſs een that the purchaſe- 


money 
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(2) Conyers chaſer ſhall not loſe his money (2); and 


mond, 2 


Ch. Ca. 83. OT 
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&c. the pur. 


ſioning deceit to the king, 
therefore 


- 


money paid cannot be recovered back at law, unleſs the 
expreſs covenant for title, &c. be broken; and if it be true, 
that an action for money had and received will lie in al 
caſes in which a bill in equity could be ſuſtained, (ſee Moſes 
&, Macfarlane, 2 Burr. 1005.) it ſeems to afford this concly. 
ſion, that a bill in equity, in ſuch caſe, could not have been 
ſuſtained. See Duckenſield v. Whichcott, 2 Ch. Ca. 204. 
If the vendor appear to have known of the defect of the title, 
or of an incumbrance, and to have concealed it, then indeed 
the purchaſe- money, or an equivalent to the incumbrance, 
may be recovered back, either at law or in equity, though 
the warranty-be confined to the vendor; but the circumſtance 
of a court of equity requiring the vendor in ſuch caſe to be 
affected with ſuch fraudulent concealment, raiſes a ſtrong 
preſumption that, without proof of it, the purchaſor could 
not have been relieved ; and in the caſe of Harding v. Nel. 
thorpe, Nelſ. Ch. Rep. 118. ſuch proof was required, and 
for ſuch purpoſe an iſſue was directed, to aſcertain whether 
the vendor did or did not know of the incumbrance which 
affected the land, but to which his covenant did not extend. 


It remains to conſider, whether the deſtruction of the 
thing demiſed will in equity intitle the leſſee to a ſuſpen- 
fon of the rent. In conſidering this point, it is material 
to refer to the legal diſlinction between covenants implied 
by law, and thoſe obligations which are founded on the 
expreſs covenant of the party; where the obligation 1s 


created 


"ſee from the N of rent expreſsly reſerved, though 
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therefore what the ſeller hg received, he 
ſhall repay (i). 80 if in a ſale of gaods, 
< B the 


created by law, if the party is diſabled from performing it 


without any default in him, and had no remedy, the law will 


excuſe him; as in the caſe of waſte, if a houſe be deſtroyed 


by tem peſt, or by enemies, the leſſee is excuſed. But when 


the party, by his own contract, creates a duty or charge upon 
himſelf, he is bound to make it good if he can, notwithſtand- 
ing any accident by inevitable neceſſity, becauſe he might have 
provided againſt ſuch liability by his contract; and therefore, if 


the leſſee covenant, to repair a houfe, though it be burnt 


by lightning, or deſtroyed by the king's enemies; yet 
the leſſee is bound to repair it, Dyer, 33. a. Upon this 
diſtinction it was reſolved, in Paradine v. Jane, Aleyn's Rep. 
26. that a leſſee could not be releaſed from his covenant to 


hay rent, though he had been driven from the premiſes by the 


king's enemies z and in Monk v. Cooper, 2 Ld. Raym. 1477- 
2 Stra 763. the leſſee was held liable to the rent reſerv- 
ed, though the premiſes were burnt down, and the leſſee's 


covenant was, to keep the demiſed premiſes during the 


term, except they ſhould happen to be demoliſhed or 
damaged by fire. The ſame point was alſo determined 
in Belfour v. Weſton, 1 Term Rep. 310. and in Ainſley 
v. Rutter, there cited; and was recognized as law by the 


Court of King's Bench, in Doe v. Sandham, 1 Term Rep. 


710. Theſe authorities, to which others might be added, 
are ſufficient to ſhew that the law does not diſcharge the leſ- 


the 


, 


* 
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faction, and afterwards the whole value 


enemies, &c. The leſſee being thus without remedy at 


equity. 


for a houfe, which during the troubles had been uſed 


that period the point ſeems not to have been diſcuſſed in equity 


reſpecting his opinion upon the ſubject. Ihe jr 


A TREATISE Book 1. 
the buyer pays money in part of ſai. 


of 


the premiſes, in reſpe& of the enjoyment of which it be 
reſerved, be deſtroyed by fire, or demoliſhed by the king's 


law, it is next to be conſidered whether he be relievable in 


In Carter v Cummins, cited in Harriſon v. Lord North, 
x Ch. Ca. 83. „the leſſee of a wharf, which was carried 
away by an extraordinary flood, inſtituted a ſuit in equity, tobe 
reheved againſt payment of his rent; but the only relief he had 
was againſt the penalty of the bond, which was broken for 
non-payment of the rent, and the defendant ordered to 
bring only debt for his rent.” In Harriſon v. Lord North, 
the Lord Chancellor, though he expreſſed his inclinat- 
on to relieve the plaintiff againſt the payment of rent 


by the parliament as an hoſpital for ſoldiers, does not ap 
pear to have given any relief. The report merely ſtates, 
that his Lordſhip took time to advife, and declared, 
that if he could, he would relieve the plaintiffs ;. but it 
that caſe it is obfervable, that the leſſee had offered to 
ſurrender the leaſe to the leſſor, which the leſſor refuſed. Non 


until it occurred in Brown v. Quilter, Ambler's Rep. 619 
and that caſe going off upon another ground, the point vs 
not then determined. Lord Northington C. did however, & 
preſs himſelf in terms too diſtin to allow of any doube 
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of the goods is recovered againſt him at 


becomes 


of the caſe,” his Lordſhip obſerved, &« js ſo clear, that 


occaſioned by an accident which he did not undertake to 
ſtand to, that I am much ſurprized that it ſhould be look- 
ed upon as fo clear a thing that there ſhould be no defence 
to ſuch an action at law, and that ſuch a caſe as this ſhould 
not be conſidered as much an eviction, as if it had been an 
eviction of title for the deſtruction of the houſe is the deſtruc= 
tion of the thing. Though this covenant does not extend 
to oblige the defendant to rebuild, yet, when an action is 
brought for rent after the houſe is burnt down, there is a 
good ground in equity for an injunction till the houſe is 


rebuilt.“ - 7 


v. Wright, before Lord Apſley, 1773. The deciſion is ſtated, 
ia Doe v. Sandham, 1 Term. Rep. 708. to have been, 


tenant is neither obliged to rebuild, nor to pay rent till the 
premiſes are rebuilt.” This deciſion is an expreſs authority 
in fayour of the leſſee; and as it admits that the leſſor was 
not bound to rebuild, it ſeems to furniſh a general concluſion : 
but it may be material to conſider, whether ſuch concluſion 
be reconcilable with principle. 1 have had occaſion to 
obſerve, that courts of equity do not aſſume the right of 
controlling the rule of law, where the rule of law embraces 
| *! the circumſtances of the caſe ; but that where any par- 
2 _ ticular 


law; the money ſo paid upon that account 


a man ſhould not pay rent for what he cannot enjoy, and that 


The next caſe in which this point occurred was, Steele 


that though the landlord is not bound to rebuild, yet the 
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becomes money received for the uſe of 


him that paid it, and he may recover it 
. 


ticular cafe involves circumſtances to which the framers of 
the rule do not appear to have adverted, and which therefore 
could not be made available in a court of law, there courts 


of equity will interpoſe for the purpoſe of giving to ſuch circum 


ſtances the effect to which OO may be equitably intitled, 


See p. 21. 


By the rule of law it ſeems to be ſettled, that a leſſee hay. 
ing covenanted to pay rent, ſhall not be diſcharged from his 
covenant, though the premiſes be deftroyed by fire, &c. 
If a court of equity, without requiring circumſtances which 
the rule of law does not reach, will, in direct oppoſition to 
this rule, relieve the leſſee, in all caſes in which the en- 
joyment of the demiſed premiſes is loſt, it muſt be admitted 
that equity does in ſuch caſes control the law ; but if the 
caſe involve ſome particular circumſtances, of which the leſſee 
could not avail himſelf at law, but which in conſcience ought 
to be reſpected, its interference does not control, but pro- 


ceeds on the ground of the rule of law not being applicable 


to, or framed to meet ſuch caſe. If the leſſor covenants to 
rebuild the premiſes in the event of their being burnt down, 
as 2a court of law could not in an action for rent advert 


to this covenant, a court of equity might perhaps be induced 


to reſtrain the leſſor proceeding in ſuch action, it being 
againſt conſcience, that a man ſhould inſiſt on the benefit 
of a covenant, which was induced by another covenant, 


which he refuſes or neglects to perform. The deciſion 185 
5 8 | g 


Ch. v. $8: OF EQUITY. 
in an action at law (4). So if A. ſells 


land to B. who afterwards becomes a bank- 


rupt, 


— 


alſo to break in upon another rule of equity; namely, that 


when the equity is equal, the law ſhall prevail If the 
premiſes demiſed are deltrgyed by accident, as fire, &c. the 


loſs of the rent muſt fall either on the leſſor or lefſee The 
law ſays, the leſſee ſhall ſuſtain the loſs, (unleſs he has 
guarded againſt ſuch contingency by a covenant in his leaſe,) 


that is, that he ſhall continue to pay the rent, though he 


can no longer enjoy the premiſes. To relieve him from 
this legal liability, it muſt be contended, that he has a higher 
equity than the leſſor but how is this propoſition to be made 
out? Is fault imputable to the leſſor? if not, why ſubject 
him to a loſs from which the law, protects him, and which 
the leſſee has not, by the terms of the leaſe, required him to 
bear? I refrain from preſſing the circumſtance, that, perhaps, 

ſome degree of neglect may be imputable to the leſſee in moſt 
cales of accident, becauſe I conceive the argument merely 

requires the leſſor to have an equal equity, in order to intitle 


bim to the full benefit of his legal right. 


0 This concluſion does not appear to be a fair reſult 
from the caſes. The principles upon which courts of law 
proceed upon the ſubje& of warranty, ſo ſtrongly tend to 
reconcile the claims of convenience with the duties of good 
faith, that I cannot conceive the mean by which they can re- 
ceire an additional extent, or be in any degree circumſcribed, 
vthout endangering the intereſts which they are now ſo well 

1 5 calcy- 
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rupt, part of the purchaſe- money not 
being paid, in this caſe there is a natural 


objects are attained by thoſe rules of law, which require the 


may be ſuppoſed within the reach of his obſervation and 
judgment ; and the vendor to communicate thoſe particular 


within the reach of ſuch attention. If the purckaſer be want 


is the rule of law, and can ſcarcely be more re etoaually enforc- 
edin N than it is at law. ä 


ing principles, all contracts would be indefinite in the extent 


law, namely, that no man ſhall take advantage of his ou 
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equity, 


calculated to preſerve. To excite that diligence which is 
neceſſary to guard againſt impoſition, and to ſecure that 
good faith which is neceſſary to juſtify a certain degree of | 
confidence, is neceſſary to the intercourſe of ſociety. Theſe 


purchaſer to apply his attention to thoſe particulars which 


and defects, which cannot be ſuppoſed to immediate) 


ing of attention to thoſe points, where attention would hare 
been ſufficient to protect him from ſurprize or impoſition, 
the maxim caveat emptor ought to apply ; but even againſt 
this maxim he may provide, by requiring the vendor expreſs 
to warrant that which the law would not imply to be warrant 
ed. If che vendor be wanting of good faith, fides ſervands 


; Fi 
If courts of equity were to break in upon thoſe diſtinguib 


of their obligation ; but to keep within their boundaries, puts 
no intereſt in hazard; for whether fraud can be imputed, 
another principle attaches, which, though 3 in ſome inſtance: 
more effective in courts of equity, is equally recognized a 


wrong. 
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equity (J), that the land ſhould ftand 
charged with ſo much of the purchaſe- 
money 


(i) The cafe referred to (Conyers v. Hamond) was in 
equity ; the relief given ſeems to fall within thoſe principles 
of public policy, upon which the court proceeded in Law v. 
Law, Forreſt. 140. and Morris v. M'Cullock, * Amb. 432. 
If ſo, the deciſion is not to be referred to the doctrine of im- 
plied warranty. | 


(i) In the ſale of goods, the law implies the warranty of 
title ; ſee c. 2. ſ. 7. p. 109. note (x); for the purchaſer can- 
not have better evidence of title to goods than the poſſeſſion 
of the vendor; if therefore that fail, he __— to be relieved, 
and may be, at law. 


r I foo =D” > CO!) on, & oO. 


(i) In Blackburn v. Gregſon, 1 Bro. Ch. Rep. 424. Lord 
Camden is ſtated to have obſerved, that in Chapman v. Tan- 
ner, which is the caſe referred to, the vendor had a natural 
equity to a lien on the eſtate, he having ſome of the deeds in his 

| hands; and the ſame obſervation was made on that caſe by 
Lord Apſley, in Fawell v. Heelis, Amb. Rep. 724. But 
this circumſtance does not appear neceſſary to bear out the 
deciſion z; for in Walker v. Preſwicke, 2 Vez. 622. Lord 
Hardwicke E ſtated, © that if a conveyance be made of land, 
the money not paid, as againſt vepdee, his heir, or any claim- 
ng under him as purchaſer, with notice of this equity, the land 


* may be reſorted to ” See alſo Pollexfen v. Moore 3, Atk. 272. 
ja »hith, though Rated in Fawell v. Hechs to be miſreported, 
0 | ; | | e 


is, 
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(3) Chap- 
man v. Lan- 
ner, 1 Vertr. 
267. 
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money as was not paid, without any ſpecial 
agreement for that purpoſe (3). So where the 
huſband had bound himſelf to ſettle an annuity 
upon his wife during her widowhood, and ſhe 
had conveyed her eſtate to her buſband ; in both 
deeds there was a power of revocation, and they 
were both in the cuſtody of the wife ; after 
the huſband's death ſhe conceals the deed by 
which ſhe conveyed her own eſtate ; and after | 
many years, when the arrears of the annuity 
would be worth more than her own eſtate, ſhe 
ſets up the bond; this ſhall not prevail; for the 
cauſe of granting ſuch annuity was not ſubſiſting, 


is, in Blackburn v. Gregſon, upon reference to Lord Hard- 


wicke's note, admitted to be in ſubſtance right. The note 
is as follows : © I delivered my opinion, that the remainder 
of the eftate purchaſed was to be liable, by virtue of the equi 


table lien. See page 143. note (e). 
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SECTION IX. 


N the matter of rents, the law of England 
[ is, ex vi termini, more particular and ſtrict ; 
for redditus and reddere is the ſame as reſtituere; 
and theſe words reddendo inde, or 'reſervando 
inde, are as much as to ſay, that the leſſee ſhall 
pay ſo much of the iſſues and profits at ſuch 
days to the leſſor (1); and therefore it is not (r)Co.Litt. 
due or payable 0 the day (n); and if the 17.74 


Harriſon v. 
land be evicted (n), or leaſe determined before, . 


no zent ſhall be _ (2); ; for there ſhall never 83. 5 
| be * 3 
Rep. 128. 


2. Co. Lit, 292. b. Walker's caſe. 3 Rep. 22. Lord Rockingham v. e 
1 Salk. 998 


(n) The rent is not due till the laſt minute of the natural : > 
day; for if the leſſor dies after ſun-ſet, and before midnight, 

the rent ſhall go to the heir, and not to the executors, Co. 

Lit. 202. a. per Hale 2 Sand. 287. Lord Rockingham v. 
Oxenden, 1 Salk. 578. E. of Stratford v. Lord Wentworth, 

Pre. Ch. 555. But ſee 11 G. 2. c. 19. note (c). 


(n) If an eviction be pleaded in bar to rent, it muſt 
be rent grown due after the eviction, Baynton v. Bobbett, 
2 Ventr. 68. the eviction muſt alſo be an actual eviction ; 
for a mere entry, or treſpaſs will be no ſuſpenſion of the rent, 
Buſhell v. Lechmere, 1 Ld. Raym. 369. Bull. Ni. Pri. 176, 
177. Hunt v. Cope, Cowp. 242. 
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be any apportionment in reſpect of part of the 


time ( 0), as 5 upon eviction of part of the land (p), 
But 


(e) The 11 G. 2. c. 19. ſ. 15. has, in certain caſey, 
altered the law as to the apportioning of rents, in point of 


time; it being thereby enacted, That if © any tenant for life 


ſhall happen to die before, or on the day on which any ren 
was reſerved or made payable upon any demiſe or leaſe of - 
any lands, tenements, or hereditaments, which determined 
on the death of any ſuch tenant for life, that the executors 
or adminiſtrators of ſuch tenant for life ſhall and may, in a 
action on the caſe, recover of and from ſuch undertenant or 


undertenants of fuch lands, tenements, and hereditamentz, 


if ſach tenant for life die on the day on which the ſame was 
made payable, the whole, or if before ſuch day, then a pro- 


portion of ſuch rent, according to the time ſuch tenant for 


life lived, of the laſt year, or quarter of a year, or other 
time in which the faid rent was growing due as aforeſaid, 
making all luft allowances, or a eee part thereof 
reſpectively. 


Before this ſtatute the rent, by the death of a tenant for 
life, was loſt; for the law would not ſuffer his repreſentatire 
to bring an action for the uſe and occupation, much leſs if 
there was a leaſe, and the remainder-man had no right, be- 
cauſe the rent was not due in his time; nor could equity 
relieve againſt this hardſhip by apportioning the rent, Jenner 
v. Morgan, P. Wms. 392. The legiſlature having, hov- 


erer, by the above ſtatute, interpoſed in favour of tenants 


for life, its proyifionrs have, by an equitable conſtruction, 
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But although rent-ſervice was not apportion- 


able, any more than rent-charge (3), till the 


ſtatute 


hiak extended to tenants, in tail, | Pagett v. Gee, Amb. Rep. 
198. Vernon v, Vernon, 2 Bro. Ch. Rep. 659. 
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(3) 1 Roll's 
Ab. 234. pl. 


2.4. Ba. Ab, 


368. 18 Vin. 
Ab. $10, 


But though the executor of tenant for life is now intitled 


to an apportionment of the rent, yet the dividends of money 
directed to be laid out in lands, and in the meantime to be. 
inveſted in government ſecurities, and the intereſt and divi- 


dends to be applied, as the rents and profits would in caſe 


it were laid out in land, were held not to be apportionable, 
though tenant for life died in the middle of the half-year, 
Sharrard v. Sharrard, 3 Atk. 502. Wilſon v. Harman, Amb. 
Rep. 279. 2 Vez. 672.; and the authority of the caſe on 
the will of Lord C. J Holt, 3 Vin. Ab. 18. pl. 3. was deni- 
ed. But where the money is laid out in mortgage till a pur- 
chaſe could be made, the intereſt is apportionable, Edwards 


v. Counteſs of Warwick, 2 P. Wms. 176. This diſtinction, 


however, may be referred to intereſt on a mortgage being 
in fact due from day to day, and ſo not properly an apportion- 


ment: whereas the dividends accruing from the public funds 


are made payable on certain days, and therefore not apporti- 
onable ; and upon the principle of this diſtinction the Maſter 
of the Rolls decreed an apportionment of maintenance-money, 
it being for the daily ſubſiſtence of the infant, Hay v. Palmer, 
2 P. Wms. 501. See alſo Mr. Cox's note (1). And the 
principle extending to a ſeparate maintenance for a feme covert, 
ſuch apportionment has in ſuch caſe been allowed at law, 

Howell 
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ſtatute of quia emptores terrarum, which be. 
ing made only for the benefit cf the lord, does 
not extend to rent-charge or ſeck ; yet it ſeems 
(4) Hodg- at common law (4), rent-ſervice might be 
.. x apportioned by the act of God, or the law (9); 
Vent. 27% though by the act of the party it was other. 
wiſe. And by the ſame reaſon, in conſcience, 

if a man be ignorant that he hath ſuch a rent 

| out 


Howell v. Hanforth, 2 Bla Rep. 1016. Q. Whether equi 
would not apportion dividends of money in the funds, diret- | 
ed to be applied for the maintenance of an infant, or ſecured 
by the huſband as a ſeparate proviſion for his wife, as it would 
be difficult for them to find credit for neceſſaries, if the payment 
depended on their living to the end of a quarter ? That equi 
ty will not in general apportion dividends, See Raſhleigh v. 
Maſter, 3 Bro. Ch. Rep. 99. 

As to apportionment of fines paid on renewal of leaſes by 
tenant for life, ſee Nightingale v. Lawſon, 1 Bro. Ch. Rep, 
440. Stone v. Theed, 2 Bro. Ch. TP 243. and the caſes 
there reſerred to. 


( In what caſes eviction of part of the land i is a gow 
for apportionment, ſee Co. Litt. 148, 


; (@) Lord Coke concludes, from Littleton, ſ. 222, n0! 
having referred to the ſtat. quia emptores, that rent · ſerit: 
was apportionable at common law, Co. Litt. 148. a. 
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out of the land, which is ignorantia facti, or 
that tlie law would extinguiſh his whole rent 
by a purchaſe of part of the land, which is ig- 
norantia juris; even a rent charge (7) ſhall in 
ſuch caſe be * ( * | (5) Slater v. 


Buck, Moſe - 
a - ley's Rep. 
257. Dr. & Stud. Dia. 2.c.16 


(r) Regularly, at law, there can be no apportionment of | 1 
a rent charge, becauſe it is an entire thing, 1 Rol. Ab. 234. ; | 0 
as if a grantee of a rent-charge purchaſe part of the land, he 1 


n cannot bring a writ of annuity, becauſe it was by the grant 
a. 2 fent- charge, and he hath diſcharged the land of the rent- 
1 charge by his own act. But if the rent- charge be determined 
U 


by the a&t of God or of the law, yet the grantor may have 


1 a writ of annuity, Co. Litt. 148. and if determined by the act . 

. of God, it may in ſome caſes be apportioned ; as if part of the 4 

be land, out of which the rent Mues, deſcend on the gone, L ii] 

1.Rol. Ab. 236. pl. 5: 1 

* | 

/ [ 

und 1 
not 
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CHAP. VI. 
o the E. xecution of the Agreement 


SECTION 


1. 


TT remains in the laſt place, that we ſpeak 
of the execution of the agreement: and if}, 
That we inquire what ought to be done on the 

part of him who ſues for a performance ; for 

wheu a man takes upon him any duty, not 
abſolutely gratis, but upon the proſpe& of the 

other's doing ſomething on his ſide, the obliga- 

tion to wake good his undertaking is only con- 

N ditional (1); and, therefore, in the law of na- 
23 | ture, it is a general rule, That the particular 
heads of a contract are in the place of ſo many 

8. Put... conditions (2); and in conditions all things re- 
l. 8. main, before they are accompliſhed, in the ſame 
(3) Dom. ſtate as if there never had been any covenant (3). 
45: So at common law, in executory contracts, pro 


4222 Litt. (a) makes a condition precedent (4), except 
Cowper v. . in 


. Clerk v. Gurnell, 1 Bull. 167. 


(a) Pro, in executory contracts, makes a condition 
but in contracts see, as a feoffment, leaſe, &c. it is 
the 


a 
15 


the 


— 
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in ſome ſpecial caſes: as 1ſt, Where a day is 

appointed for the performance, and the day 

is to happen before the rhing can be performed 

on the other ſide (5). 2dly, Where they are 

mutual and diſtin& covenants (55, and not one 
e | in 


Vent r. 177. Lock v. Wright, 8 Mod. 42. 5 


the conſideration, and doth not amount to a condition. In 
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(5s) Thorpe 
v. Thorpe, I 
Salk. 171. 1 
L. Raym. 

662. 1Lutw. 
245. Peters 
v. Opie, ! 


Vin. Ab. 71, 


the caſe of conditions annexed to contracts executory, as an 


annuity pro una acra terræ, or pro decimis, or pro conſilio, 


if the grantee of the acre be evicted, or if the grantee of 


the tithes be diſturbed in his enjoyment, or if the grantee, 
pro concilio, refuſe to give his counſel, the annuity will 


ceaſe ; but if A. be enfeoffed for ſuch conſiderations by Which 


the ſlate of the land is executed, the failure of the conſide- 
ration, as the eviction of the acre, the diſturbance of the 


tithes, or the denial of counſel, will not avoid the eſtate. 
See Co. Litt. 204, Wood's Inſt. 231. 


(b) * The dependance or independance of covenants is to 
be collected from the evident ſenſe and meaning of the parties; 


and however tranſpoſed they might be in the deed, their pre- 


cedency muſt depend on the order of time in which the intent 
of the tranſaction requires their performance.“ Per Lord Manſ- 
feld, Jones v. Berkley, Dougl. 665. See alſo Hotham v. 
the Eaſt India Company, 1 Term Rep. 638. | 


Where the participle, doing, performing, paying, repair- 


ing, is prefixed to a covenant, it is clearly a mutual covenant, 


and 
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(ey Ugh- 
tred's caſe, 
7 Rep. 10. 


Clarke v. 


Gurnell, 1 
Bulſ. 167. 
Smith v. 


Shelherry, 2 


Med. 33. 
Stile, 186. 
Hob. 106. 
Nichols v. 
Raynbred, 
Hob. 88. 


Kingſton v. 
Preſton, E. 


13 G. 3. 
cited iu 
Jones v. 
Berkley, 
Doug. 664. 


during bis life (7); for every man's bargain 
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in a of the other (6). 3dy, Where 
the covenant on the plaintiff's part is in the 
negative, which may be. broken at any tine 


is to be taken as he intended, when he gives 
credit, and relies upon his remedy, it is reaſon. 
able that he ſhould be left to it: but a man 
ſhall not be compelled to truſt when he neitr 


intended it (8). 


(7) Hunlock v. Blacklowe, 2 80885 1556. 1 Mod, 64. 1 e 


48) Thorpe v. Thorpe, x Lord TOO: 662. 


and not a condition precedent, Boone v. Eyre, 2 Bla. Rep. 
1312. Allen v. Habington, Sid 280. Arkinſon v. Morrice, 


12 Mod. 503. But where the covenant goes to the whole 


conſideration on both fides, there it is a condition prece- 
cent, Duke of St. apes, v. Shore, Bla. T. Rep. 270. 


/ em Uu 270. 


Where the coyenants are ad and diſtin, the defer- 


dant cannot plead a breach by the plaintiff, in bar of the 


plaintiff*s action for a breach by the defendant ; for the d- 
mage may be unequal, and therefore each party muſt recorer 


againſt the other the damages he ſuſtained, Cole v. Shallett, 


3 Lev. 41. Thompfon v. Noel, 1 Lev. 16, Howlett v. 


Strickland, Cowp. 56. But ſee Calonel v. Briggs, i Sl 


122. Goodiſon v. Nunn, 4 Term Rep. 761. 


cn VI. 92. H EQUITY. 


SECTION II. 
„ 5: 


IE therefore, who demands the execution 
of an agreement, ought to ſhew that there 


383 


bas been no default in him (c) in performing all 


that was to be done on his part (1); for, if ei- 


ther he will not, or through his own negligence 
cannot (2), perform the whole on his ſide, he 
has no title 1n equity (d )t to the performance of 

the 


(1) Calonel 
v Bri | 
1 Salk. 112. 
Lock v. 
Wright, 

8. Mod. 40. 
Powell 

v. Pillett. 


Gilb. Rep. 188. Ducheſs v. Duke of Hamilton. 28 March, 1427. Grounds and Rud. 
of Law and Equity, p. 18. c. 4. Blackweil v. Nalh. I Sir. 535. Goodiſon v. Nunn, 
4 Term Rep. 761. (2) Butcher v. Hinton, 1 Ch. Ca. 302. Keen v. Stukely, Gilb. 
Rep. 15 5. Pope v. Roots, 7 Bro. P. C. 184. Earl of Feverſham v. Watſon, Rep. 
Temp. Finch. 445. 2 Freem. 35- Hatt on v. Long, Rep. N Finch. 12. 


(e) Where the plaintiff appears to have taken all proper 
ſteps to the performance of his part of the agreement, but has 
been prevented from the completion of it by the neglect or 
default of the defendant, his endeavours will, both at law and 
in equity, be conſidered as equivalent to performance, Roll's 
Ab. 455. 457, 458. Litt. ſ. 335. Blackwell v. Naſh, 1 Str. 
535 Hotham v Eaſt India Company, 1 Term Rep. 638. 


(4) The plaintiff, in equity, if he has not performed his 


part of the agreement, muſt not only ſhew that he was in no 


default, in not having performed it, but muſt alſo allege 
that he is ſtill ready to perform it : whereas at law, if the 


| Covenants be not precedent, but diſtin and independent, the 


plaintiff need not allege a performance of his covenants, to 


entitle him to recover againſt the defendant for the breach of 
his. Sce ſ. 1. note (4); Pordage v. Cole, 1 Sand. 302. Nichols 
v. Raynbred, Hob. 88. But ſee Calonel v. Briggs, 1 Salk 
112. Goodiſon v. Nunn, 4 Term Rep. 761. 
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(3) Hayes v. 
Caryil. Jan. 
1702. Vin. 


Ab. 5438, 
. 


(4)Legattv. 
Hackwoai, 
2 Ch. Ca 3. 
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the . party, ſince ſuch performance could 
not be mutual. And upon this reaſoning it js, 


that where a man has trifled, or ſhewn a back. 


wardneſs in performing his part of the contrag, 
equity will not decree a ſpecific performance in 
his favour (e), eſpecially if circumſtances (3) are 
altered. So if a man buys land, or certain ſhares 
of a ſhip, and ſecures the money, (viz by giving 


band, &c.) if the ſeller will not make an afy. 


rance when reaſonably demanded, he ſhall loſe 
the bargain ; for the party ought not to be per. 
petually bound without having a performance 
(4). But if a third perſon ſhould take a con. 

| 1 veyance 


(e) Neither will equity decree an agreement which appears 
to have been diſcharged afterwards by parol, though the of- 
ginal agreement was in writing, Goman v. Saliſbury, 1 Ven, 
240. Lord Milton v. Edgworth, 6 Bro. P. C. 580. Legi 
v. Miller, 2 Vez. 299. Nor will equity interpoſe if the agree 
ment has not been inſiſted on for many years, Wingfield v. 
Whaley, 5 Vin. Ab. 534. pl. 38. Powell vw. Hankey, 27. 


Wms 82., ſee alſo Orby v. Trigg, 9 Mod. 2, unleſs the 


ſuſpenſion of it can be accounted for by ſpecial circumſtances; 
ſee c. 4. 1. 27. ; but the plaintiff not having performed lis 
part of the agreement preciſely at the time ſtipulated, 1s nota 
ſufficient ground for a court of equity to refuſe its aſſiſtance, 
Gibſon v. Paterſon, 1. Atk. 12. 
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veyance with” notice, and without tender and 
refuſal, he would be liable. So where there 
was an agreement between lord and tenant for 
incloſing a common, that the tenants ſhould 
quit their rights of common, and the lord ſhould 
releaſe them all of quit-rents, the encloſure was 
prevented by pulling down the fences, and the 


tenants continue to uſe the common; this is a 


waver of the agreement (5). 


j 


SECTION Ht. 


UT ifa man has performed. a valuable 
part of the agreement, and is in no de- 
fault for not performing the reſidue (, there 


(/) Chief Baron Gilbert diſtinguiſhes thoſe caſes in which 
the plaintiff is in ſtatu quo, as to all that part of the agreement 
which he has performed, from thoſe in which he is not in 
ſtatu quo, obſerving, that where he is in ſtatu quo, equity will 


it 


not enforce the agreement, if the plaintiff cannot completely 


perform the whole of his part of it But if the plaintiff has 
performed ſo much of it that he cannot be placed in ſtatu quo, 
Cc | equity 


386 | 1 ma 
it ſeems but reaſonable, that he ſhould have x 
ſpecifick execution of the other part of the con. 

(x) Mere- tract (4), or at leaſt that the other fide ſhould 

Wynn, Pre. give back what he has received, or uſe his beſt 

Ch. 312. ; EE 

Güb. Rep. endeavours, that he be not a loſer by him. For 

Bakeralie ſince he entered upon the performance in con- 

i %; pas templation of the equivalent he was to have 

era. 449. from the perſon with v hom he contracted, there 

zs no reaſon why this accidental loſs ſhould fall 


upon him more than upon the other (2). 


(2) See ch. 
5. . 8. n. 
1 


equity will, notwithſtanding his being incapable of perforn- 

ing the remainder by a ſubſequent accident, compel the other 

to perform his part of the agreement. And to this diſtindion 

muſt be referred the difference of deciſion in the cafes of Ea! 

of- Faverſham v. Watſon, Rep. Temp. Finch. 445 and Me. 
redith v. Wynn, Pre. Ch. 312. See Gilbert's Lex Pretoria, 

240, 241. 8 5 
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* 


SECTION: i. 


A D ſome ſay, That in all caſes of penal- 
ty or forfeiture that lie in compenſation 
(H, equity will relieve (1); for where they 

| can 


a” 


(3) There are ſome forfeitures which do not allow of 
compenſation, as forfeitures which may be conſidered as limi- 
tations of the eſtate, and which determine it when they haps 
pen Tenant for life making a greater eſtate than his own, 


taking upon him to make a greater eſtate than by law be may, 
and contrary to the nature of his eſtate, does by that determine 
his eſtate : the law has made it ſo ; and to relieve againſt it, 
(unleſs in caſe of fraud,) would be directly repealing the law.” 
vir H Peachy v. D. of Somerſet, 1 Stra. 452. 


this rule of equity has been held not to extend, as where te- 


not relieve, Thomas v. Porter, 1 Ch. Ca. 96. Pre. Ch. 57 

but ſee Northcote v. Duke, Amb. Rep. 511. or where 

copyholder obſtinately or for a length of time refuſes to do 
[ ut and ſervice, or to repair, Cox v. Higford, 2 Vern. 664. 
r grants leaſes without licence, which might in time be uſed 
$ eridence of the premiſes being freehold, or deſtroys the 
e ancient 


nant for life of a copyhold commits wilful waſte, equity vj | 


387 


zives up or ſurrenders the right which he had before, and yet 
he does no damage to the remainder man; ſo tenant by copy, 


There are 
ao forfeitures which do allow of compenſation, but to which 


309 


after that day is paſt, allow a reaſonable ſpace 


4 (2) Wood- 
man V. 
Blake, 
2 Vero. 
222. | 
Bertie v. 
Lerd Falk- 
land, 3 Ch. 
Ca. 13%. 
(3) Bar- 
nardiſton v. 
Fane, 
2Vern. 366. 
Norhteote 
v. Duke, 


Ambl. Rep. 


511. 


in the cafe of Naſh v. Lady Darby, 2 Vern. 537. againft : 


felle VCC 
Duc e 424 | OY: 


againſt forfeitures for permiſſive wafte, Pre, Ch. 574. Ihar 


or defired ; as in the caſe of penalties for non-payment of renn 


bh TREATISE Block l. 
can make compenſation, no harm i is done. $9 


that although an expreſs time be appointed for 
the performance of a condition, the judge may, 


to the party, making reparation for the damage, 
if. the damage be not very great, nor the ſub. 
ſtance of the covenant deſtroyed by it (2). As 
where the condition is for the payment of money 
at a certain time; for they may allow intereſt 
for it from the day it ſhould have been paid (3), 
and the forfeiture is a penalty which is a ſub- 
je& matter of 1 G). But where it is for the 

doing 


ancient boundaries of the eſtate, Sir H. Peachy v. D. of 
Somerſet, Pre. Ch. 568. But though equity will not in ge: 
neral relieve againſt forfeitures for wilful waſte, it will relieve 


qualified the rule as to wilful waſte, relief having been gire 


forfeiture incurred by the plaintiff, it appearing that he had yy 
plied in repair upon the copyhold the timber which he hu 


(5 4 The true ground of relief againſt penalties is, wy 
original intent of the caſe where the penalty is deſigned on) 
to ſecure money, and the court gives him all that he expeded 
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doing 2 collateral act, they cannot kuow of 
what value it is to the party (4). And at law, 
that which is granted or reſerved under a cer- 
tain form, is never drawn to a valuation or 


compenſation; and he ſhall make his own grant 


void, rather than the certain form of it ſhould 
be wreſted to an equivalent (5). For the law 
allows every man to part with his own intereſt, 
and to qualify his own grant, as he pleaſes; and 
therefore will not ſuffer any ſatisfaQton or re- 
compence to be given in lieu of it, if the thing 
de not taken as it is granted. So in equity, if 


a creditor agrees to take a ſum of money leſs 
than his debt (i, if paid at ſuch a day, he can- 


not 


— 5 


(4) Sweet 
v. Ander- 
ſon, 1723. 

5 Vin. Ab. 
93. Pl. 15. ; 


5) Lord 
1's 

Maxima, 

max. 4. 


or fines, which are only by way of ſecurity of the rent or fine; 


and therefore when theſe are paid with intereſt, the money 


itſelf is paid according to the intent, only as to the circum-" 


lance of time; which is the true foundation of equitable re- 


lief.” See 1 Stra. 45 3 See alſo Sloman Va Walter, I Bro. 
Rep. 418. 


(i) But if the condition of a bond or deed be to pay a high- 
er rate of intereſt if the debt be not paid on a certain day, 
equity will conſider ſuch condition in the nature of a penalty, 
and relieve againſt it, Lady Holles v. Wyſe, 2 Vern. 289. 
Shode v. Parker, 2 Vern. 316, Walmſley v. Booth, Barnard. 
4%. The deciſion in the caſe of Halifax v. Higgins, as re- 
ported in 2 Vern. 134. is certainly irreconcilable with theſe 
deciſions; but it is obſeryable, that it was differently cited in 

. Lady 
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(6) Sewell 

v. Mu on, 

1Vern 211. 

or” Cox, 
re 

160 

Brown Vos 


Barkham, 


1 P. Wms. 


652. 

Ni. hols 
Maynard» 
3 Atk. 579. 
(7) Maſton 

v. Wil- 


FER loughby, 7 7 Feb, 1705. 5 Vin. Ab. 93. pl. 12. 18 
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not be relieved, if the money is not paid (6). 


So where A. ſeized infee, and having three 
daughters, deviſes. to truſtees to convey to the 


_ eldeſt, if ſhe ſhall pay 6000). to her two ſiſters 


in ſix months ; and if not, then gives the like 


pre- emption to the ſecond, and then to the 


third: the money. muſt be paid punctually to 
the time, and Chancery will not enlarge it (7). 


* 


— 


Lady Holles v. Wyſe, it being there ſtated that the inter 


Vas reſerved at 6 per cent. but if duly paid, the mortgagee 


agreed to accept of 5 per cent. ; and this is probably the moſt 


accurate ſtatement ; for in Jory v. Cox, Pre. Ch. 61 it is 


faid that the agreement to take 5 per cent. was by a diſtin 
deed. If, therefore, the firſt agreement was for 6 per cent, 


to be reduced to 5l. upon condition of punctual payment, the 


deciſion falls within the rule of the caſes cited in the margin, 
aid cannot affect the above diſtinction. | 
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i 


A D we muſt agree, that men's deeds and 
are the laws that private men are allowed to 
make, and they are not to be altered even by 
the King in his courts of law, or conſcience. 
80 that although, in caſe of conditions ſub- 
ſequent (&), that are to defeat an eſtate, they 
are not favoured in law; and if the condition 
becomes impoſſible by the act of God, the 
eſtate ſhall not be defeated or forfeited. And 
though a court of equity may relieve to prevent 


the deveſting an eſtate; yet it cannot relieve 


to give an eſtate that never veſted. And if 


the party himſelf, who was maſter of the eſtate, 
and might have diſpoſed of it as he pleaſed, is 


to 


J) The ſubſtantial diſtinction which governs the interfe- 
rence of courts of equity in caſes of conditions broken, is not 
whether the condition be precedent or ſubſequent, but whether 
compenſation can or cannot be made, See c. 4. ſ. 1. note (c), 


and the caſes there cited. See alſo Hayward v. Angell, « 
Vern. 222. Bland 8. Middleton, 2 Ch. Ca. _ Francis's 


Maxims, p. 49: 


wills, by which they ſettle their eſtates, 
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(1) Bertie v. 
Ld. Falk- 
land. 
AvVern. 33% 
3 Ch. Ca. 
129. 

X Salk. 231. 
Popham v. 
Bamfield, 

1 Vern. 33. 
Thomas v. 
H well, 

1 Salk. 170. 
4 Mod 66. 
Fry v. Por- 
ter, 1 Ch. 
Ca. 138. 
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to be tied down to the terms and circumſtances 


he bad impoſed upon himſelf and thoſe that 


claim or derive under him ; thoſe to whom he 


gives an eſtate upon terms and conditions muſ 
ſtand much more obliged to the performance of 


the conditions and circumſtances upon which it 


is given (/); and if the condition becomes impoſ. 
ſible even by the act of God, the eſtate wil 
never ariſe (1). But conditions to reſtrain mar. 
riages annexed to legacies ſtand upon other 
reaſons ; becauſe legacies being recoverable 
properly in the eccleſiaſtical court, where the 
civil law obtains, are here (m) to be interpret- 

gl ed 


(% Though courts of equity, equally with courts of lau, 
recognize the rule cujus eſt dare illius eſt diſponere, yet then 
are ſome copditions, the breach of which will not induce a for- 
feiture of the benefit to which they are annexed ; as where: 
legacy i is given on condition that the legatee does not diſpute 
the teſtator's will, if there be cauſa probabilis litigandi, the le- 
gatee having diſputed the will, will not be a forfeiture of bi 


legacy. Powell v. Morgan, 2 Vern. go. 


— 


(in) Bee c. iv. f. 10. note (2), in which 1 have attempted 
to illuſtrate the principles, and to bring together and elafs the 
various caſes and diſtinctions upon which our Jaw proceeds 
reſpeRing conditions in reſtraint of marriage. | 


2 


— — —— 
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ed by the ſame law, that there may be a confor- 
mity in the laws that govern them: and by the 

civil law, theſe reſtraints are odious and not 

binding; and ſo by our law, unleſs there be 

an expreſs deviſe over, more than the law im- 

t plies. | 


SECT Ion Vi. 


S to the manner in which the agreement 
is to be carried into execution, it 1s to be 
obſerved, that there are ſome rules peculiar to 


certain kinds of agreements relievable only in 

ky this court. Others belong more properly to 

bs the municipal law. As for the firſt, contracts 

"i are divided into gainful or chargeable (1). 2 

le Gainful contracts bring ſome advantage to one lib. 2. c.12. 4 

bis party gratis ; and therefore in theſe, the magiſ- RY b. 5. : he 
trate is obliged to proceed according to the ro 1 | 
ſtated forms and rigour of law ; for elſe'a man's — 1 | 

* generoſity might prove too great a burthen to conſidered. Lo 

the him, if he ſhould be bound to do more than he 


eech has expreſsly declared. But chargeable con- 
tracts bind both ſides to an equal ſhare of the 
purthen, for here we act, or give, in order to 
receive 
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receive an equivalent. So that they may vel 
admit of equity in the interpretation: ſince the 
obligation being mutual, neither party ought 
to be over-burthened. And the Court of Chan. 
cery makes the ſame difference between volun. 
tary and mutual agreements. And therefore 
the intent of marriage articles appearing to be 
- a reciprocal contract between them for ſettling 
each other's claim, ought not to be extended 
larger on one ſide than on the other. But equity 

will not carry a covenant, being a free gift, be. 
() Baſſe v. yond the letter (2). _ 


Gray, 
Vern. 692. 
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SECTION II. 


O although limitations of eſtates, whether 
it were by way of truſt, or by eſtate execu- 
ted at the common law, are to be governed by 
the ſame rule (1), and the court muſt take the i PE 


words as they find them (2): yet where ſettle- . Ball, 
. = F Fs ms. 
| | ments 108. 
Bale v. 
| | Coleman, 
1p. Wms. 142. 2 Vern 679. Cowper v. Cowper, 2 P. Wms. 736. Maflenburgh 
v. Aſh, 1 Vern. 257. Bagſhaw v. Spencer, 2 Atk. 574. Jones v. Morgan, 1 Bro. 
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Ch. Rep. 206. 


(7) In the conſtruction of limitations which include or car- 
ry the legal eſtate, the rule is the ſame in courts of law and 
equity. And if the rule of law required the words in which 
ſuch limitations are framed to be conſtrued in all caſes accor- 
ding to their ſtrict legal import, courts of equity could not, 
without endangering the intereſts of property, depart from ſuch 
ſettled and eſtabliſhed rule of conſtruction. But in thoſe caſes * 
in which the ſtrict rule of law is allowed to bend to the plain 
and mamfeſt intent, courts of equity may, without imputation, 
proceed upon the ſame liberal principle of conſtruction. That 
there are rules of law of this flexible nature may be collected 
from the ſeveral authorities referred to by Sir William Black- 
ſtone, in his argument upon delivering judgment in the exche- 
quer chamber, in the caſe of Perrin v. Blake. See Mr. Har- 
gave's Law Tracts, 489. ; but they are rules, to adopt the 
*xpreſhon of that learned authority, of the ſecond and third 


claſs ; 
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(2) Trevor 
v. Trevor, 
1 Eq. Ca. 
Ab. 387. 


1 P. Wms. 
622. 1 Bro. 


P. C. 122. 
Jones v. 
Laughton, 


Dodd, 
Ambl. Rep. 


a4 
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ments are agreed for upon valuable conſider. 


ation, this court will aid inartificial words, and 
make an artificial ſettlement (2). As in the 


common caſe of marriage-articles, where they 
are ſo penned, as that if a ſettlement were 
made in the preciſe words of them, the by. 
band would be tenant in tail; yet this court 


will order it to be ſettled on the huſband for 


life only, and then upon the firſt and other ſons, 
For articles are only minutes or heads of the 
agreement of the parties, and therefore ought 
to be ſo modelled when they come to be car. 

| | ried 


* 


5 


_ Claſs ; for as to thoſe rules which are the great fundamental 


principles of juridical policy, they poſſeſs that degree of ſandy 
that even the moſt plain and directly manifeſt intent is not 
allowed to weaken, much leſs to ſuperſede, their operation. 
See c. 3 f. 1. note (5). But though courts of equity are, in 


the conſtruction of ſuch limitations as carry the legal eſtate, 


bound to conſult with the rules of law, yet in the decreciog 
the execution of marriage articles, and in the conſtruction of 
executory truſts, they regard the end and conſideration of the 
ſettlement and intent of the truſts, beyond the legal operation 
of the words in which the articles or truſts are expreſſed. dee 
Mr. Fearne's Eſſay on Contingent Remainders, p. 124. 4 
edit. See ſ. 8. note (9). See alſo c. 3. f. 11. note (5), 199 
Honor v. Honor, 1 1 P. Williams, 12 J Roberts v. Kingſley, 


1 * 238. 
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ried into execution, as to make them effeQual 


according to the intent (o). And if the parties 


come into a court of equity for a ſpecifick exe- 
cution, the court will provide, not only for 
the ſons of that marriage (p), by proper limi- 
tations, but likewiſe for the daughters (q). And 
even although a fettlement were actually made 
in purſuance of ſuch articles before marriage, 
equity will reQify it, in favour of the ne fe- 
male. 


(o) To ſecure the end and conſideration of the ſettlement 


is the motive which induces the interference of courts of equity; 
but as that object might be equally defeated by allowing 
the wife to take an eſtate tail in her own lands, as by allowing 
the huſband to take an eſtate tail; the articles in ſuch caſe 
ſhall in the ſame manner be controlled by the end and con- 
ſideration of the ſettlement, Jones v. Laughton, 1 Eq. Ca. 
Ab. 392. But where the wife takes an eſtate tail by the ar- 
ticles ex proviſione viri, courts of equity will not interpoſe to 
ſettle it otherwiſe, becauſe in ſuch caſe the wife, by 11 H. 7. 


c. 20, is reſtrained from aliening after the death of her huſ- 


band, and cannot in his life-time alien without his concur- 
rence, Honor v. Honor, 1 P. Williams, 123. Green v. Ekins, 
2 Atk. 473. 477. Whateley v. Kemp, cited in. Howel v. 
Howel. 2 Vez. 358. And as the power of aliening the eſtate 
by the huſband and wife jointly is not unreaſonable, equity 
vill not control articles reſerving ſuch a power, Highway w. 
Banner, 1 Bro. Ch. LP 584. 
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= 5) Equity will not, in favour of the iſſue, extend the pro- 


| viſions of the articles, if the articles do make ſome proviſion 
for the iſſue, though ſuch proviſion does not affect the whole 


of the ſettled eſtate; for it is not unreaſonable for the parents 
to reſerve ſome power to themſelves, Chambers v. Chambers, 
2 Eq. Ca. Ab. 35. c. 4. lars cogent 9 127. Howell v. 
Howell, 2 Vez. 358. | 2 


60 "This muſt be underſtood where there is no other pro- 


viſion for the iſſue female; for if by the articles, portions are 
to be raiſed for the daughters, equity will conſider ſuch 
portions to be the whole extent of the benefit intended them, 
and will not interpoſe to give them a further benefit ; and this 


| ſeems to be the principal diſtinction between the caſe of Honor 


v. Honor, 1 P. Wms. 123. Weſt v. Erriſſey, 2 P. Was. 
349. and Powell v. Price, 2 P. Wms. 535. 


r . . . . e 5 
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SECTION VIII. 


* 


U equity will not interpoſe in caſe of 


a bare volunteer (1). And therefore 
in a deviſe (), if the eſtate is executed, the 
| law 
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(1) Bale v. 
Coleman, 
2Veru. 670. 


1 P. Wms. 


142. 
Longdale v. 


3 1 * 456. 2 Ventr. 365. 


9 


(p) In the caſe of Papillon v. Voice, 2 P. Wms. 471. 
the Maſter of the Rolls appears to have doubted whether the 


rule laid down in Shelley's caſe applies to a deviſe ; but what- | 
erer doubt his Honour entertained upon the point, it ſeems 


to be done away by the very expreſs deciſions cited by Sir 
William Blackſtone, in his argument in Perrin v. Blake, to 
which I have already had ocraſion to refer. See Whiting v. 
Wilkins, 1 Bulſtr. 219. Rundale v. Eeley, Cart. 170. Brongh- 
ton v. Langley, 1 Lutw. 814. 2 Ld. Raym. 873. In ad- 
dition to theſe authorities, Mr. Fearne has referred to Paw- 
ey v. Lowdall. Burchett v. Durdant, 2 Ventr. 311. Le- 
zue v. Sewell, 1P. Wms. 87s Goodright v. Pullen, 2 Ld. 
ln 1437. Morris v. Le Gay, cited 2 Burr. 1102. 2 
Atk. 249. Coulſon v. Coulſon, 2 Stra. 1125. 2 Atk. 247. 
Gyer v. Maſterman, Ambl. Rep. 344. King v. Burchell, 
Ambl. 379. Wright v. Pearſon, Ambl. 358. Ambroſe 


v. Hodgſon, Dougl. Rep. 323. To which authorities many 


more might be added: they are, however, fully ſufficient to 
the purpoſe, of ſhe wing, that whatever doubt upon this point 
night have occurred to his Honour in the caſe of Papillon 
» Voice, it was a doubt which was neither ſanctioned by for- 


diet deciſions, and which has not been ſupported by ſubfequent. 
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bis muſt take place * but if executor 
5 NW only (2), the intent and meaning is to be 


v. E. o 


Suſſex, purſued (9). As if A. deviſes lands to 


2 Vern. | | 

526. oO 1 | truſtees 
Papillon v. £ 

Voice, 2 P. Wms. 478. „ Boſville, Forreſt. 3. Ear! of Stamford y, 
Hobart, 1 Bro. P. C. 288. Wente v. n 2 Ack. 281. Roberts v. Diz- 
well, 1 Atk . 


/ 
/ 


(g) If a ſeries of uniform deciſions, by great and learned 
men, can give concluſive authority to any diſtinction, the dil. 
tinction here ſtated ſeems to me to be in poſſeſſion of ſuch 
claim. It is remarked, havever, by a gentleman, to whoſe 
learning and induftry the profeſſion are in my opinion very 
much indebted, that though © in many of the caſes on this 
ſubject, diſtinctions certainly have been taken and relied upon 
between legal and equitable eſtates, and between truſts ex- 
ecuted and executory, from Doe v. Laming, 2 Burr. 1 fob. 
the opinion of Buller J. in Hodgſon v. Ambrofe, Doug. 327. 
and Jones v. Morgan, Bro. Ch. Rep. 206. it feems that fach 
diſtinctions no longer exift in courts either of law or equity. 
That the rules of both courts are perfectly concurrent on thoſe 
points, that in both the intention of the teftator is equally at 
tended to, and the fame fatitude admitted in the confirudtion 
of words, that where the teſtator uſes technical words, the 
technical meaning muſt be adopted; but where it can be fuffti - 
ently collected from the context that he means them in any 
other ſenſe, his intention ſhalf prevail againſt their technical 
import, and therefore à limitation to heirs without farther ex- 
planation, the anceſtor taking an eftate of frechold by the fame 
infirument, can never give an eſtate by purchaſe, as decided 
by Coulfon v. Coulſon, 2 | Ark, 246. the . 


<>? 
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truſtees to pay debts and legacies, and 
then to ſettle the remainder on her ſon B. 


1 


* 


which caſe do not tend to prove that the teſtator uſed the | 


words © heirs of the body,” in any other than their technical 
meaning, but merely that he intended an eſtate for life only 
to the anceſtor, and an eſtate by purchaſe to the heirs of the 
body, which the law would not permit : whereas had the 
former intention been demonſtrable, it ſhould have prevailed, 


- the rule of law not being applicable to the conſtruction of 
words, but to the nature and operation of the eſtate or intereſt 


deviſed.” Mr. Cox's note (1) Papillon v. Voice, 2 P. 
Was 478. 4th ed. I have tranſcribed the whole of thg 
aboye note in order to poſſeſs the reader of the reaſoning 
upon which the learned editor reſts his concluſion, that the 
dftintions which have been formerly taken and relied upon 
between legal and equitable eſtates, and truſls executed and ex- 
eutory, ſeem no longer ro exiſt either in courts of law or equi - 
ty. That the rule of conſtruction of limitations, including 
or carrying the legal eſtate, whether an immediate deviſe or 
atruſt executed, is the ſame both at law and in equity, is ad- 
mitted ; but the queſtion is, whether the diſtinction between 
ſuch truſts as are executed, and ſuch as are purely executory, 
1s ſtill a ſound, ſubſtantial, and effective diſtinction, or a 
diſtinction which has nothing real or equitable to ſupport it? 
Before I apply myſelf to the eſtabliſhing of the affirmative 
propoſition, namely, that ſuch diſtinction is ſtill a ſound, 

{ubſtantial, and effective diſtinction, I ſhall beg the reader's 

Uention to the caſes whence 1 conceive it will moſt conclu- 

lrely appear that ſuch diſtinction did formerly prevail. 
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ties.“ But in the caſe of Papillon v. Voice, the force of tht 
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and the heirs of his body, with remainder 
over; and directs, that ſpecial care ſhould 
be 


The firſt caſe reported, in which this diſtinction appear; 


to have been relied on, is Leonard v. Earl of Suſſex, 2 
Vern. 526. which was a deviſe to truſtees for payment of 
debts, and in truſt to ſettle the remainder on A. B. and the 


heirs of his body with remainder, &c. ever taking ſpecial care 
in ſach ſettlement that it never be in the power of A. B. K. 


to dock the intail during his life, &c. The court decree 
that A. B. ſhould be only tenant for life, without impeachment 
of waſte, and ſhould not have an eſtate tail conveyed to him; 
and the reaſon aſſigned for the decree was, becauſe here tl 
eſtate is not exccuted, but only executory. In this caſe nothing 
could be more evident than the intent of the teſtator to re- 
ſtrain the alienation of the eſtate by A. B. but if the eſtate 


had been deviſed immediately to A. B. or by way of truſt exe. 


cuted, could ſuch intention, evident as it was, have received 
effect? I ſhould conceive that it could not. The next ck 
in which the diſtinction was recognized and adopted wa, 
the Earl of Stamford v. Hobart, 1 Bro, P, C. 288. in which 
caſe Lord Cowper expreſsly ſtated, as the ground and prin- 
ciple of his deciſion, that * in matters executory, as in ak 
of articles, or a will directing à conveyance, where the words 
of the articles or will were informal or improper, that coun 
would not dire& a conveyance according to ſuch imptope 
or informal expreſſions in the articles or will, but would o. 
der the conveyance, or ſettlement to be made in a proper 1d 
legal manner, ſo as might beſt anſwer the intent of the par 


diſtin 


Ch. VI. $8. o EQUITY. 
be taken in the ſettlement, that it ſhould 


never be in the power of her ſon to dock 


6 2 | the 


King not merely ſtated that ſuch a diſtinction did exiſt, but 
marked its effect, by allowing the legal rule to prevail as to 
that limitation in the will which included or carried the le- 
gal eſtate, and by allowing the intent to control the legal 
rule, as to that part of the fame will which was purely execu- 
tory, though the words of the will were, except as to this 
difference, preciſely the ſame. His Lordſhip s judgment 
is thus reported: As to the other point, Lord Chancellor 
declared, the court had a power over the money directed 
by the will to be inveſted in land, that the diverfity was 
where the will peg a legal eftate, and where it is only exe- 
rutory, and the party ' muſt come to this court, in order to 
have the benefit of the will, chat in the latter caſe the intention 
ſhould take place „and not the rules of Jaw. In Lord Glenor- 


chy v. Boſville, the diſtinction between truſts executed and 


executory was not only admitted, but the reaſon and princi- 
ple upon which the diſtinction proceeds, is emphatically 
aligned, Lord Chancellor Talbot thus expreſſes himſelf: 


« But there is another queſtion, viz. How far, in cafes of 


truſts executory as this is, the teſtator's intent is to prevail over 
the ſtrength and legal ſignification of the words? I repeat it, 
[ think, in caſes of truſts executed, or immediate deviſes, the 


conſtruction of the courts of law and equity ought to be che 
lame; for there the teſtator does not ſuppoſe any other convey- 


ance will be made: but in executor y truſts, he leaves ſomewhat 
to be done; the truſt to be executed in a more careful and accurate 
A manner. 


distinction is particularly obſervable; for Lord Chancellor 
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the intail; the ſon ſhall be only tenant for 
life, but without impeachment of waſte, 

| And 


manner,” Theſe authorities are certainly fully ſufficient to the 
purpoſe of ſhewing that the diſtinction between truſts exe- 
cuted and executory was at leaſt once allowed in our courts 
of equity as a clear, well known, and rational diſtinction, up- 
oa which grave and learned men might frame and reſt their 
judicial deciſions. But as Lord Hardwicke, in the caſe of 
Bagſhaw v. Spencer, 2 Atk. 583. is reported to have obſerr- 
ed, that * all truſts are in the notion of law executory, and 
are to be executed in this court,” it ſeems material to re- 


fer to thoſe caſes in which his Lordſhip has expreſsly recog- 
. nized the diſtinction between truſts executed and truſts exe. 9 
cutory, leſt it ſnould be inferred from the above obſervation, 5 
that his Lordſhip intended to reje& ſuch diſtinction. Ia E 
Roberts v. Dixwell, x Atk. 607, Lord Hardwicke C. ob- R 
| ſerves, © In the preſent caſe here are all forts of truſts, as to f 
: mortgage, ſale, &c. but the latter part of the truſt is merely a 
exccutory, to be carried into execution after the performance of 5 
the antecedent truſt : the whole direction therefore falls upon M 
this court, and they are to direct how the parties are to con- 5 
rey. This court has taken much greater liberties in the 79 


conſtruction of executory truſts, than where the truſts ac 
* aFually executed; as in the caſes of the Earl of Stamford s W 
Hobart, Papillon v. Voice, and Lord Glenorchy v. Bol. 0 
ville. Theſe caſes ſhew that the court has taken a greater bet 
| latitude, and the point which has governed them has been ths 61 


intention of the teſtator.“ In ali . Baſber- 
| ville, 
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And it is as ſtrong in the caſe of an execu- 
tory deviſe for the benefit of the iſſue, 
„ = as 


ville, 2 Atk. 281. his Lordſhip is reported to have pro- 


ſum of money to be laid out in land, and therefore merely 


to have recognized and proceeded on the diſtinction be- 
tify the preſumption, that he did not intend, by his obſerva- 


eſpecially as the expreſſion allows of a different conſtruction ; 
for as Mr. Fearne has obſerved, * the firſt part of the poſi- 
tion is true, that all truſts are in notion of law executory; 
but it does not follow that courts of equity may not diſtinguiſh 


the truſts as executory where a conveyance is by the teſtator 
cirected in contradiſtinction to thoſe truſts in which no ſuch 
executory medium is referred to. The caſe of Jones v. 
Morgan, 1 Bro. Ch. Rep. 206. being referred to by Mr. Cox, 
43 one of the caſes whence he draws his inference, the obſer- 


aorchy v. Boſville, that it was an executory caſe, is at leaſt 
whcient to raiſe the preſumption, that his Lordſhip did not 
end, at deciding the caſe at bar, to reject the diſtinction 
between truſts executed und executory. Having referred 
o the authorities which ſeem to me to afford the moſt irre- 


ceeded on the ſame diſtinction: Here it is a bequeſt of a 


executory.” The direct terms in which Lord C. Hardwicke 
appears in Roberts v. Dixwell, and Baſkerville v. Baſkerville, 


ween truſts executed and truſts executory, will at leaft juſ- 


tion in Bagſhaw v. Spencer, on reject ſuch diſtinction; and 


truſts themſelves into executed and executory ;”?. Eſſay on Con. 
Rem. 212. 4th edit. which they have done, by conſidering | 


tion of Lord Thurlow C. in referring to the caſe of Gle- 


gable proof that ſuch diſtinction was once known to, and 
e allowed 
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in marriage. articles. But had ſhe by her 


| ceed to conſider the cafes whence it is inferred that ſuch di- 


Lord Mansfield. If the opinion of any fingle judge be 
ſufficient to repel the force and to deſtroy the eſſect of a 


extraordinary influence ; but if the concurrent opioions of 


ciples and extent of equitable juriſdiction, and ſupported in 
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as if the like proviſion had been contained 


will 


allowed to prevail in, our courts of equity, I will now pro- | 
ſtinclion no longer exiſts. | 


| The firſt ak lab to is Doe v. Laming, 2 Burr. 1108. 
The paſſage relied on I conceive to be this: © It was contend- 
ed at the bar, that as to this point, there was a dilindtion 
between a truſt and a legal eſtate ; and that even in Chancery 
there was a diſtinction upon this point, between what they call 
a truſt executed and a truſt executory. It is true theſe diſ 
tinctions are to be met with, and have been mentioned, 
but there does not ſeem to be much ſolidity in either.” Per 


ſeries of uniform deciſions, I am far from unwilling to con- 
cede to that learned authority a well- founded claim to fuch 


Lord Cowper, Lord King, Lord Talbot, and even of Lord 
Hardwicke, preſiding in a eourt of equity, called upon by 
the ſtrongeſt ſenſe of duty to inform themſelves of the pris · 


the diſcharge of that duty by the moſt diſtinguiſhed abilities, 
can give to any diſtindtion a weight and conſequence ſuffci 
ent to bear up againſt the opinion of any ſingle judge, hower 
pre-eminent his natural endowments, or profeſſional it. 


quirements ; I ſhould ſubmit, with great deference, to fic 


. a 


. 
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will deviſed to her ſons an eſtate tail, the 


la muſt have taken place, and they have 
| barred 


an authority, that the diſtinction between truſts executed 


and truſts executory is now too deeply rooted in our equitable 
ſyſtem to be ſhaken by its force, | 


The next caſe referred to is Ambroſe v. Hodgſon, Dougl. 
Rep. 323. in which caſe Mr. Juſtice Buller certaioly has 
very diſtinctly ſtated, that the firſt and great rule in the ex- 
poſition of all wills is, the intention of the teſtator expreſſed, 


which, if copſiſtent with the rules of law, ſhall prevail. It 


's a rule to which all others muſt bend: It ſays, if cogſiſteni 
with the rules of lau; but it muſt be remembered, that thoſe 


_ words are applicable only to the nature and operation of 


the eſtate, and not to the conſtruction of the words.” The 
well-known accuracy of the reporter of that caſe will, I 


am perſuaded, juſtify my preſuming the opinion of the 


'arned judge to be fully and correctly ſtated; and as I can- 
not diſcover in that opinion a ſingle paſſage which expreſsly 


- denies the diſtinction between truſts executed and executory, 
| muſt conclude, that ſuch diſtinction, if affected in any 


degree by the opinion, is affected by inference neceſſarily 


deducible from it; and I do agree, that the rule of conſtrue- 


on laid down in that opinion does go a conſiderable way to- 
wards deſtroying the diſtinction; for nen it is ſaid that the 
ment ſhall prevail, if conſiſtent with the rules of law, and that 
the queſtion, whether the intention be conſiſtent with the 


les of law; can never ariſe, till it is ſettled what the inten- 


wn was ;” and e this can only be diſcovered by taking 
| the 
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oy 


mi 


barred their iſſue, notwithſtanding any ſub. 
ſequent clauſe or declaration in the will, 
| that 


the whole will together,” the rule is ſtated (if by intention 
be meant the ſubſtantial and primary intention) with a lati. 
tude ſufficient to comprehend the principle upon which courts 
of equity have proceeded in the conſtruction of exccutory 
truſts ; and in that view the diſtinction between truſts executed 
and executory may be ſuperfluous. It is eaſy to lay down 
general rules; the difficulty is in the application of them. 
That courts of equity did at leaſt formerly apply a principle 
of conſtructon to executory truſts, which they did not 
conceive to be applicable to immediate deviſes or truſts extcut- 
ed, has been demonſtrated by the cafes referred to. The 
firſt of thoſe caſes, Leonard v. Earl of Suſſex, is particular- 
ly appoſite to the purpoſe of trying whether the rule of legal 
conſtruction, as above ſtated. be the rule by which courts 
of Jaw will proceed in the conſtruction of wills; and if the 
application of the legal rule of conſiruction to the circumſlan- 
ces of that caſe would induce a ſimilar deciſion in a court of 


law, it will follow, that the neceſſity of ſuch diſtinction is 


materially leſſened : but if the application of the rule of 
legal conſtruction wovld lead to a different deciſion, one of 
theſe conſequences muſt follow, either the decree in that 
caſe was againſt the intent, or that the true rule of legal con- 
ſtruction is not ſuficiently comprehenſive in its application 
to every caſe to effectuate the intent. I have already ſtated 
the directions of the will in that caſe ; but the repetition 


will, I truſt, be excuſed. A, deviſes lands to truſtees for 


the payment of debts, and afierwards to ſettle the remainder, 
ang 0 . one 


— 
/ 
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| that they ſhould not have power to dock 
the intail; for a deviſe differs from mar- 
riage 


FOG 


one moiety to her ſon B. and the heirs of his body, taking 
(pecial care 1n the ſettlement that it never be in the power. 
of her {aid ſon to dock the intail of this moiety. The in- 
tention of the teſtatrix, that B. ſhould not have it in his pow- 
er to alien, is expreſſed in terms ; the neceſſary conſequence 
of ſuch an intimation of intention, (if the ſubſtantial intent 
be to prevail,)” ſeems to be, that he ſhould not take an eſtate 
to which the right of alienation by recovery would be in-. 
cidental ; but ſuppoſe the deviſe had been immediate or by 
way of truſt executed to B. and the heirs of his body, follow- 
ed with a clauſe, reſtraining him from ſuffering a recovery, 
could ſuch intention, reſtrictive of a right incidental to an 
eſtate tail, have received effect either in law or equity? 
Where the truſt is executed, it is agreed that the rule of law 1 
e muſt prevail. What is the rule of law upon the point ? I will 
ſtate it from Mr. Juſtice Buller's opinion in Ambroſe v. 
Hodgſon. © A man cannot by will,“ &c. “ prevent a tenant 
in tail from ſuffering a recovery.” But the legal import of 
the words of the will give an eſtate tail, ſubje& to ſuch 
reſtrictive clauſe, * ſhall they prevail?“ If it be aid that N 
ſuch clauſe, being reſtrictive of the right of alienation inci- 
dental to an eſtate tail, furniſhes evidence that the intention 
of the teſtator was to give an eſtate to which ſuch right of 
alienation' was not incidental, and that courts of law will, 
in the conſtruction of the deviſe, reje& the effect of the 
words of limitation; the judgment of law would be the 
lame as was the decree in equity. But it would remain for 

| 8 courts 
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rage articles in this reſpect, 
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that the 
iſſue under marriage: articles claim as pur. 
chaſers 


courts of law to ſtate that kind of caſe to which, in the 


conſtruction of a deviſe, the rule which determines that a te- 
ſtator ſhall not prevent the deviſee of an eſtate tail from ſuffer. 
ing a recovery, and that therefore the repugnant clauſe ſhal 
be rejected, would be efſſectively applicable; for it ſeems 
to my apprehenſion, that every limitation in which ſuch inten- 
tion, reſtrictive of the right incidental to an eſtate tail, ap- 
peared, would furniſh a ground for cutting down the eſtate 
tail, (though created by expreſs technical words) to an eſtate 
for life; leſt, by allowing the terms of limitation their 
full force and effect, the object of the clauſe reſtrictive of 
their confequence ſhould be diſappointed. But if, in the caſe 
of Leonard v. Earl of Suſſex, the deviſe had been immedi. 
ate, or the truſt executed, followed by a clauſe that the de. 


viſee ſhould not alien or dock the intail, and a court of ky 


could not, in reſpect of the declared intention of the teſtator, 


that the deviſee ſhould not alien, have given effect to ſuch 


intention, for that the deviſe being of an eſtate tail, the 
reſtrictive clauſe was repugnant, and could not be ſupported, 
it muſt follow as a neceſſary conſequence, that either the 
decree in equity upon that caſe was wrong, in giving efed 
and operation to the reſtrictive clauſe, or that the diſtindt- 
on upon which the deciſion of the court proceeded, namely, 
that the truſt was executory, gives a wider range than has 
the rule which governs courts of law and equity, in the 
conſtruction of immediate deviſes or truſts executed. But 


if that part of the legal rule of conſtruction, * if conlit- 
— | 55 


Book 1. 
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3) Bale v. 

chaſers (3), but under a will they are only ro- uren 
lunte ers . 1 P. Wms. 


145. a 


ent with the rules of law,” be applicable only to the nature » 


and operation of the eſtate or intereſt deviſed, and not to the 
conſtrud ion of the words; and if, in order to aſcertain the 
ſlate intended to be deviſed, the whole of the will is to be 
conſulted, (which I agree in certain caſes it muſt,) the legal 
rule of ccnftruQion ſo ſtated, apnears to me abſolately inca- 
pable of receiving an additional extent in equity; and that 
thoſe clauſes which have hitherto been conceived to be void 
becauſe repugnant, ought to control thoſe words of limitati- 
on to which they are repugnant ; for where a man deviſes 
an eftate in terms which carry a fee-fimp!2 or fee-tail, and 
proceeds to declare his intent, that the deviſee ſhall not alien 
the deviſed efate z it ſeems to be a fair inference, that in uſing 
terms which carry the abſolute or qual fied fee, he was 
either unacquainted with their technical import, or being 
zcquainted with their import, had inadvertently applied them; 
their legal effect being ſo inconſiſtent with his intention, 
declared in terms, not of a peculiar technical ſignification, but 
of plain, familiar, and common uſe. How far the apparent 
intent ought, in the caſe of immediate deviſes, to control 
certain eſtabliſhed rules of legal conſtruction, has been con- 


ſdered in a tract publiſhed by Mr. Hargrave, entitled, Ch. | 


ſervations concerning the Rule in Shelly's Caſe,” with a pro- 


fundity of learning, to which nothing could have added effect 


but the preciſion and energy with which it is applied. I 
ſhalt therefore beg to refer to the arguments there urged, 


is furniſhing demonſtration upon this part of my propoſition. 


that in the 2 of immediate deviſes or truſts exe- 


cuted 
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cuted, the moſt evident intention of the party muſt give way 
to thoſe great and fundamental rules which ſerve as and. malle 


in the * of real property. 


The caſe of Jones v. Morgan is alſo referred to; but after 
giving to the very elaborate judgment in that caſe the moft 
attentive conſideration, I continue at a lofs to diſcover the 
premiſes whence it can be concluded, that the diſtinction 


between truſts executed and truſts executory no longer exiſts. 


I have already referred to the obſervation which fell from 


Lord C. I hurlow, when conſidering the effect of Lord Gle- 


norchy v. Boſville, that it was an executory caſe. The ob. 
ſervation ſeems to admit that ſuch caſes might exiſt, and in- 
clines me to conclude, that its object was to diſtinguiſh ſuch 
caſes from the caſe at bar, which, to adopt his Lordſhip's 
expreſſion, if not the caſe of a legal eſtate, was only not fo, 


becauſe the firſt uſe, (payment of debts,) might obſorb the 
whole eſtate. I have been led by the importance of the 


point into a train of obſervations much beyond my original 
intent, but the reſpe& due to the learned editor, whoſe note 
ſeems to deny the exiſtence of the diſtinction, and the weight 


of the authorities to which he refers, demanded more than 


ordinary attention; I cannot conclude without acknowledy- 
ing the aſſiſtance which I have derived from Mr. Fearve's 


valuable eſſay. 


* 


(r) This diſtinction between the iſſue being purchaſers 


under marriage-articles, and only volunteers under a will, will 


not hold in thoſe caſes in which the will creates an executory 
truſt in their favour ; © for every ceſtuy que truſt, whether 
volunteer or not, or be the limitation under which he claims 


_— 


c 
c 
l 
T 
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with or without a conſideration, is intitled to the aid of 
court of equity, in order to avail himſelf of the benefit of 
the truſt.” Per Sir Joſ. Jekyll, 3 P. Wms. 222. 


9 


\ 
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SECTION IX. 


\ ND as this court is to enforce the execu- 

tion of agreements, and regards the ſub- 
ſtance only and not forms and circumſtances 
(1), it therefore looks upon things agreed 
to be done as actually performed (5), as mo- 
ney covenanted () to be laid out in land 


of a man, who, in conſideration of marriage with an orphan 
of a citizen of London, had covenanted to take up his free- 
dom of the city, ſhould be divided according to the cuſtom, 
though the covenant was not performed, Frederick v. Frede- 
rick. 1 P. Wms. 710. 5 Cn, 


0 The rule equally applies to money deviſed to be laid 
out in land. The authorities to ſhew-that money agreed or 
Greed to be laid out in land, is to be conſidered as land, 


except in thoſe caſes in which the perſon, for whoſe benefit 
u Was to be laid out, would take an eftate in fee in the land, 
: are 


to 


0) Upon this principle it was held that the perſonal eſtate 
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4 to be in fact a real eſtate, which mall deſcend 
| 1) Eabing- to the heir (2). So where money is agreed 


ton v. . | 
Green- | Ol 


wood, 1 P. 
Was. 532. Lechmere v. E. of Carlifle, 3 P. Wms. 211. Forreſt, 90. Edwards v. Coun- 


- teſs of Warwick, 2 P. Wms. 171. Chaplin v. Horner, i P. Wins. 483. Scudamore x 
Scudamore, Pre. Ch. 54.3. EN Aae 1 1 Ca. Ab. 1 53. c. 8. Knight 


v. Atkins, 2 Ve:n. 20. 


are very numerous. The force of the rule is particularly 
evinced by thoſe caſes in which it has been held, that the mo- 
ney agreed or directed to be laid out ſo fully becomes land, 
as, 1ſt, not to be perſonal, aſſets Earl of Pembroke v. Bow. 
den, 3 Ch Rep. 115. 2 Vern. 52. Lawrence v Beverley, 
2 Keble, 841. cited alſo in Kettleby, v. Atwood, 1 Vem. 
471.; 2dly, to be ſubje& to the courteſy of the huſband, | 
though not to the dower of the wife, Sweetapple v. Bindon, 
2 Vern. 535. Otway v. Hodſon, 2 Vern. 583.; gdh, 
to paſs as land by will, if ſubject to the real uſe at the time 
the will was made; ſee c. 4. ſ. 2. note (n), p. 207. See 
alſo Milner v. Mills, Moſely, 123. Greenhill v. Greenhill 
2 Vern. 679. Pre. Ch. 320. Shorer v. Shorer, 10 Mod. 
39. Lingen v. Sowray, 1 P. Wms. 172. Guidott v. Guidott, 
3 Atk. 254. ; 4thly, not to paſs as money by a general bequeſt 
to a legatee; but it will, by particular deſcription, as ſo much 
money to be laid out in land, Croſs v. Addenbroke, Fulham 
v. Jones, cited in a note to Lechmere v Earl of Carlile,; 
P. Wms. 222. But equity will not conſider money as land, 
unleſs the covenant or direction to lay it out in land be er- 
preſs, Symons v. Rutter, 2 Vern. 227. Curling . May, 
M.8G. 2. cited in Guidott v. Guidott, 3 Atk. 255. And 
as money agreed or directed to be laid out in land ſhall in 


general be conſidered as land, ſo land agreed or directed to 
N 8 b 
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4 


to the uſe of the huſband and wife for their lives, : 


remainder to their firſt and other ſons in tail, 


remainder to the daughters in tail, remainder 
to the right heirs of the huſband, provided, 
that if the huſband died without ifſue, the wife 
might make her election, whether ſhe would 


have the land or money; this money is bound 
by the articles, and ſhall not be aſſets to ſa- 
tisfy creditors, but the heir ſhall have it, as 
the land ſhould have gone, in caſe the money had 


been laid out according to the articles; and here 
the huſband having iſſue at his death, though it 


died ſoon after, he could not be faid to die with- 


out iſſue, ſo no election could ariſe to the wife (3). 


be fold ſhall be conſidered and treated as money, Gilb. Lex. 
Pretoria, 243. and the creditors of the bargainor may compel 
the heir to convey the land, Beſt v. Stamford, 1 Salk. 154. 


(3) Kettle. 


by v. At. 


wood, 
Vern, 471, 
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SECTION x. 


UT ſome ſay, that although money ſhall in 
many caſes be conſidered as land, when 
bound by articles, in order to a purchaſe; yet 
whilſt it remains ſtill money, and no purchaſe 
made, the ſame ſhall be deemed as part of the 
perſonal eſtate of ſuch perſon who might have 
aliened the land, in caſe a purchaſe had been 
made (). As if the limitation were to be of the 
lands, when purchaſed, to the huſband for 
life, remainder to his intended wife for life, re. 
mainder 


} 


(A) The authority of the caſe referred to was very much 
ſhaken by the obſervations which fell from Sir Joſeph Jekyll, 


| Maſter of the Rolls, and Lord Talbot C. in the reſpective 
judgments in Lechmere v. Earl of Carliſle, 3 P. Wms. 220, 
Forreſ. 90. Lord Thurlow C. has, however, reſtored its 
weight, by expreſsly recognizing and deciding upon its 
principles, in the caſe of Pulteney v. Earl of Darlington, 
* that where a ſum of money is in the hands of one, without 
any other uſe but for himſelf, it will be money, and the heir 
cannot claim; „like the caſe (added his Lordſhip) of Chi- 
| cheſter v. Bickerſlaff, againſt which, I think, there is no judg- 
ment, though there are a number of opinions. I know nv 


etter authority than that caſe,” 


Ch. VI. $10. or EQUITY. > = 
mainder to firſt and other ſons in tail, remains» 

der to daughters, remainder” to the right heirs 

of the buſband ; this money, though once bound | 

by the articles, yet when the wife died without 

iſue, became free again, and was under the 

power and diſpoſal of the buſband, as the land 

would likewife have been, in caſe a purchaſe 

had been. made purſuant to the articles, and 

therefore would have been aſſets to a creditor, 

and muſt have gone to the executor or admini- 

trator of the huſband ; and the caſe is much 

ſtronger, where there is a reſiduary legatee (1). (:)Chichel- 


ter v. Bick- 


Yet there can be no fine levied of money (2) bar 2 
' . * ö 8 ern. 295. 
in truſtees hands to be laid out in lands (29. Pnlkency v- 
ED Earl © 
Darlington, 
1 Bro. Ch. | 
Rep. 23C. Wade v. Paget, 1 Bro. Ch. Rep. 368. (2) Benſon v. Benſon 1 P. Ws. 
130, 


(1) But a Sa will bind the money as effectually as a fine 
could have bound the land, for equity alone views it in the 
light of real eſtate ; and whatever doubts formerly prevailed 
reſpeting the right of ſuch perſon to the money, who, if the 
money had been laid out in land, might, by fine, have acquir- 
ed an abſolute eſtate in the land, (ſee Eyre's caſe, 3 P. Wms. 
13.) it ſeems now to be ſettled, that wherever a fine would have 
rendered the party abſolute owner of the land, he is immedi- 
ately intitled to the money; ſee Benſon u. Benſon, 1 P. Wms. 
130, Edwards v. Counteſs of Warwick, 2 P. Wms. 171. 
Oldham v Hughes, 2 Atk. 452. Trafford v. Boehm, 3 
Alk. 440. 447. Cunningham v. Moody, 1 Vez. 174. But 
Ha recovery would have been neceſſary for ſuch purpoſe, 
equity will decree the money to be laid out, that thoſe in re- 
nander may haye their chance, Short v. Wood, 1 P. Wms. 
Ee 2 8 471. 
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471. Colwall v. Shadwell, cited 1 P. Wms. 471. 485. Ed. 
wards v. Counteſs of Warwick, 2 P. Wms. 171. Cunning. 
ham v. Moody, 1 Vez. 174. Trafford v. Boehm, 3 Atk, 
447. The, reaſon of this diſtinction is, that a fine may 
be taken i in vacation, ſo as to bar the iſſue, but a recovery can 
only be ſuffered in term time. See Carter v. Carter, Forreſt, 
272. Q. If equity would decree the money to an infant, 
who would be tenant in tail with remainder in fee, as he could 
not levy a fine during his 9p Pero See h v. . iP. 


1 


Ch. VI. 9 12. OF EQUITY. | 5 | 
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„ 
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SECTION Xl. 


- 
1 


UT 2dly, We are to treat of ſuch rules 

as belong more immediately to the mu- 

nicipal law : ſince where there is no particu- 

lar motive for equity to interpoſe, the court 

of Chancery follows the law. And here we 

may obſerve in general, that interpretation is 3 
a collection of the meaning out of ſigns moſt. 3 
probable; And theſe are words and other con- 

jectures. As for words, the rules are well expreſ- 

ſed in the ancient form of making leagues, which 

appointed, that the words ſhould be expound- 

ed fairly, in the common ſenſe. that the words 

bore in that place at that time (1). And the (r) Grotus 
liſference is apparent between writs and deeds, f. 
or wills (x). For in adverſary writs, nothing & 14. Liy, 
ſhall be demanded or recovered, but according lib. *. 24. 
to its proper ſignification : and therefore a re- 

puted name will not ſerve. But in deeds or 

wills 


(x) The rules which govern the conſtruction of deeds and 
ils are very particularly conſidered in Shepherd's Touchz 
tone, ch. 5. and 2 Bla, Com. 379. 


E e 2 
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| vills they ſhall be taken according to the com- 
x mon intendment and phraſe of the country, 
and ſo in a verdict, or an amicable writ , 
as a fine or recovery. But as to names, thier 
of the perſon or thing, in deeds and wills, or | 
amicable writs, the general rules are theſe : 
1ſt, Quod de nomine proprio non eſt curandum 
dum inſubſtantià non erretur, and thetefore x 
reputed or known name is ſuſſicient; and this 
need not be time out of mind, as in prefctiprions, 
but ſuck con verment time as they may be known 
by ſach name in vicinets whert it i is to be tried, 
zdly, Quod nitiil facit error noininis cum de 
Her dborpore conftet (2); and therefore, where the 
Fah ele thing paſſes by livery, prelentia corpetis toll 
5 Rep. 64. errorem nominis Cy}. zuly, If there be two 
(3) Lord of the fame name (3) there the intent ſhall 
Mam, be taken (z 9. gthly, In caſe of a corpors 


n . . — = 
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* — — * * * A * 
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1 '» Eaſe; | | | 
i 5 Rep. 68. | 8 - 
| 1 3 | | wo bs 
1 19 Lord Bacon, in his Maxitns, reg. 25. has Aluſtrated 
this rule by a grent varitty of cales, to which I beg to teſts 
. 
ſiri 


(2) In ſuch caſe, for the purpoſe of collecting the inter! ruſe 
parol evidence muſt be admitted, ambiguitas verborum latens 


Ch, VL 11. QF Ferry. 
tion (4) or comman perſon, a deſcription, 
which is vice nominis, is ſuſkeient, if the perſon 
be ſa deſeribed as he may certainly be diſtin- * 
guiſhed from other perſons (5). As bars of b 
the body of J. S. now living (a) is tantamount 
to heir apparent (6). So, where he takes no- 
tice in the will, that others were his heirs ge- 
peral; à limitation to his brother's ſon by the 
name af heir male, is a good name of purchaſe 
(7). But as all deviſes to diſinherit an heir 
at law are to be taken ſtrictly, and the wards 
heirs male being a legal term, where they are 
nat accompanied with any other words to de- 
| termine 
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(4) The 
caſe of the 
Ache, 


10 1 5 


ray's caſe, 
11 Rep. 21. 
(5) Coun- 


den v. 


Clerke, 
Hob. 32. 
(6) Burchett 
v. Durdant, 
2 Ventr. 


311. 


Pollexf. 457. 


2 Lev. 232. 
S8. CG. | 
(2) baker v. 
Hail, i Eq. 
Ca. Ak 214 
pl. 12. Stra. 
41. New- 
comen V. 
Barkham, 
2 Vern. 729. 
Pre. Ch. 


442 4þ1. Mr. e Edt: Co. Litt. 33. b. Stra. 35-1 


— 


rerificatione ſupplet 

keztiane faëti tollitur. See Ulrich v. Lichfield, 2 Atk. 472. 
Douſet v. Sweet, Ambl. Rep. 175. Fonnereau p. Poyntz, 
i Bro. Ch. Rep. 472. Stebhing v. Walkey, 2 Bro. Ch. Rep. 
v5. Spiok v. Lewis, 3 Bro. Ch. Rep 355- 


(a) And as a limitation to the heirs of the body of A. then 
bring, ſhall be good as deſignatio perſonæ, notwithſtanding the 
rule non eſt hæres viventis ; fo a limitation to the heirs of the 
body of A. then begotten, ſhall prevail. See Darbiſon on dem. 
of Long v. Beaumont, P. Wan 229. 1 Bro, P. C. 489 
Goodright Y. White 2 FO: N. 1010 8 

| 


ppletur nam + quad e as orityy ambiguum, reri- 
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(*3Co.Litt. 
24. b. 


Litt. 24. b and which doctrine has been purſued in many caſes, 


Counden v. Clerke, Hob. 29. Southcott v. Stowell, 1 Freem. 


may be doubted whether there is a paſſage in all his works 


decided againſt applying the above rule to a will, Wills v Pal 


times argued, the Court © 
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termine the ſenſe otherwiſe, as heir apparent, 
to heir now living, &c. they cannot amount 
to a ſufficient deſcription of the perſon (8), 


if there be another who is heir een (5. 
Ns * 


63 The N in Eich it has been held that the perſon de. 
ſcribed as an heir ſpecial need not anſwer both parts of the de. 
ſcription, by being actually heir, as well as that ſpecies of heir 
denoted by the deſcription, ſeem to have materially broken 
in upon the Doctrine of Lord Coke upon the ſubject; ſee. Co, 


excluſive of thoſe on which Lord Coke relied, particularly in 


216. Lord Offulton's caſe, 3 Salk. 3 36. and Dawes ». 
Ferrers, 2 P. Wmis. 1. Starling v. Ettrick, Pre. Ch. 54. 
Mr. Hargrave has, with his uſual ability, attempted to vind. 
cate the propriety of Lord Cokeꝰ's. doctrine, obſerving, that it 


more capable of ſtanding the ſevereſt teſt of modern criticiſm; 
and having examined the circumſtances of the caſes ſuppoſed 
to have weakened its authority, concludes his note p. 32. (a), 
with remarking, that Lord Cowper's judgment, in Newcomen 
v. Barkham, which was materially ſhaken in its principle by 
what fell from Lord Hardwicke, in decreeing upon the bill | 
of review, is the only direct authority againft Lord Coke. In 
a following note, however, p. 164. (a), he candidly admits, 
that hs e his former note, a caſe has been publiſhed, 
in which the Court of King's Bench, after three arguments, 


mer, 5 Burr. 2615. and e ce which was allo three 
xchequer had refuſed to appiy 
the 
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But a remainder to the heirs male of the body 


of E. L. is good, though E. L. is living at 


che time when the remainder happened to take 
place, and the heir apparent ſhall take (9). 


the rule to a ——— Evans on dem. of Burten- 
ſhaw v. Weſton, | Exch. M. 1774, or H. 1775. This con- 
currence of authority, the reſult of ſo much deliberation, for 


both courts appear to have weighed the ſubject with the moſt 


anxious attention, ſeems to have given a weight to the de- 
cree in Newcomen v. Barkham, beyond that to which Lord 
Hardwicke thought the principle entitled. I. cannot, - how- 
ever, conclude this note, without recommending the reader 
to conſult Mr. Hargrave's obſervations in ſupport of Lord 
Coke's doctrine, that to take as a purchaſer by deſcription of 


a ſpecial heir, every part of the deſcription muſt unite in the 
claimant. See alſo Mr. Featne” ens on Con. Rem. p- 319. 


10 edit. 


(423 


(9) Darbi- 
fon on dem. 
Long V. 
Beaumont, 
1 P. Wms. 
229. 


0 Domat, 
Civ. L. 

2 nf ci. 1. 
LI Marth 


2 Leo. 117. 
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SECTION XII. 


N D not only the place, but the time is 
material; for the contract takes effect im- 

ju ty (1), and therefore is to be interpreted 
as matters ſtood at the time (2). As f in 2 loan, 
the value is to be eſtimated, as it was at the 
time of the contract (3). So in a willy the 


Humphreys value of a legacy of fugars, payable ſuch 3 


night 
8 Gr. 
455. 
Berty v. 
Dormer, 12 


(4) Speake 
. Speake, 
1Vern. 217. 


year, after the time is elapſed, becomes a per. 


ſonal duty to be paid in money here, of a mean 
value of ſugars there iu that year. Soif a {et- 
tlement for a jointure is made in purſuance of 
articles, and there is a covenant in the articles, 
that the lands are of ſuch a yearly value, but it 
is omitted in the ſettlement ; yet the covenant 
ſhall be decreed in ſpecie, but the value of the 
lands is to be eſtimated, with reference to the 


time of the jointure ſettled, and not according 


to the preſent value, unleſs the covenant had 
been that they ſhould continue of their then 
value (4). But every man is to ſuffer for his 


own oy or neglect. And therefore he who 
does 


n 
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goes not perfarm his part of the contract at 


the time agreed on by the parties, or appointed 


by law, muſt ſtand to all the conſequences (ci. 


[e) See p. 388, in which the principle upon which courts 
of equity relieve againſt lapſe of time, is conſidered, and ſe- 
veral caſes illuſtrative of its reafon and extent are particular- 
ly referred to. Many other caſes might however' be added, 
in which equity has refafed to relieve againſt the lapſe of time, 


when the covenant, not being mutual, ſome particular act was 


to be done by the one party, to entitle himſelf to the benefit 


of a covenant by the other. Thus in Aﬀen v. Hitten, MSS. 


22 Feb 1738, the defendant had eovenanted to renew the 
plaintiff's leaſe, at the requeſt of the plaintiff, within three 
months before the expiration of the then granted leaſe. The 
leaſe being within a month of expiring, and the plaintiff ot 
having requeſted a renewal, the defendant agreed to leaſe the 


premiſes to other perſons. The plaintiff then being in poſſeſ- 
ſon, applied for a new leaſe, which defendant refuſing, he 
filed his bill. The Lord Chancellor was clearly of opinion, 


that the plaintiff, having omitted. to apply at the time agreed 
oa, was not entitled to relief; obſerving, that if a leſſee were 
relievable in ſuch a caſe, he knew not where the court could 
top ; it would be ſaying, the leſſee ſhall be looſe, and the 
leſſor bound. It may be obſerved, that the caſe referred to, 


was a leaſe of a colliery, which, from the nature of the pro- 


perty, might have influenced the judgment of the court; and 
the Chancellor certainly does appear, in the note which 1 


hare of the caſe, to have adverted to ſuch circumſtance ; but 


his 
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As if A. is bound to transfer ſtock before the 
zoth of September to B. and the time is paſt, 
and the ſtock much riſen ; he ſhali {till be oblig- 
ed to transfer ſo much ſtock in ſpecie, at the 
price it is now at, and account for all dividends 
from the time that it ought to have been trans- 
( Gardner ferred ( 5 Ts 

v. Pullen, 


2 Vern. 394. - 
but ſee c. 1. . 5, note 000. e. 2. . 11. note e (8). e. 5 C, 1. note — 


his Lordſhip ſeems to have tu his deckfion upon general 
principles, and not upon the particular circumſtances of the 
caſe. So in the caſe of Baily v. Corporation of Leominſter, 
Lord Thurlow C. held, that a leſſee for lives, intitled by co- 

| venant to a renewal on application whenever one of the lives 
ſhould fall, was not entitled to ſuch renewal upon his appli- 
cation, when two lives were dropped, though he offered to 
pay the fines, &c. for both lives; his Lordſhip TE that 
the covenants were not mutual. 
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SECTION XIII. 


II is certain, therefore, that when words 
may be ſatisfied, they ſhall not be reſtrained 
further than they are generally uſed, but they 
ate to be underſtood in their proper and moſt 
known fignification (4). But all the clauſes 


4) Quoties in verbis nulla eſt ambiguitas ibi nulla expoſitio 
contra verba expreſſa fienda eſt, Co. Litt. 147. a. But where 
the intention 13 apparent, too much regard muſt not be had to 
the native and proper definition, ſigniſication, and acceptance 
of words and ſentences, Shepherd's Touchſtone, c. 5. p. 87. 
« For the words are not the principal thing in a deed, but 
the intent and deſign of the grantor z and the law commends 
the aſtutia, the cunning of Judges, in conſtruing words in 
ſuch manner as will beſt anſwer the intent. The art of con- 
ltr ing words in ſuch manner as ſhall deſtroy the intent may 

bew the ingenuity of counſel, but it very ill becomes a judge.“ 
Per Lord C. J. Willis, Dormer » Parkhuſt, 3 Atk. 136. 
ſee alſo Ea of Clanrickard's caſe, Hob. 277. ſee c. 3. ſ. 1. 
note (5), p. 135. But the intent ſhall not prevail, if incon- 4 
ſiſtent with any eſtabliſhed rule of law, Plow. 162. b. Cor- 5 
bet's caſe, 1 Rep. 8 5. b. Pybus v. Mitford, 1 Ventr. 379. | ll; 
Hearn v. len, Hutt. 85. cites Abraham and Trigge, cited | 8 | 
in Beresford's | caſe, 7 Rep. 41, In collecting the intent, ö 9 I | 
gommon ulage is frequently reſorted to, Savile, 124. | 1 


(x) Per 
Maſter of 
the Rolls 


in Baden v. 
E. of Vem 


broke, 2 
Vero. 58. 


Rolle, 


1 Atk. 175. 
182. 1Vcz. 


365. 371. 
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of covenants are to be interpreted one by an. 


other, in giving to each of them the ſenſe which 
reſults from the whole; for it is one entire 


: deed which ought to agree with itſelf, and all 
the words take effect by one livery, and all 
tend to one end and purpoſe (e). And all deeds 


are but in the nature of contracts, and the in- 
tention of the parties reduced into writing; and 
che intention is chicfly to be regarded (1). In 
an act af parliament, rhe intent appearing in 
the preamble ſhall control /) the letter (2) 
of the law ; (for the preamble 1s as a key to 
open the meaning of the act, though in reality 
they are no part of the a&, and introduced byt 
of late years ;) and in the caſe of a deed made 

| 5 


(e] The conſtruction muſt be upon the entire deed, and not 
upon disjointed parts of it; nam ex antecedentibus & conſe· 
quentibus optima eſt interpretatio, & turpis eſt pars que ſoo 
toto non convenit, 1 Bulftr. 101. Plowd, 161. ; and this nue 
of conſltuction prevails both in law and equity; per I. C. Pu- 
ker, Butler v. Qoncomb, 1 P. Wms. 4577 | 


(/ ) 'This rule was with ſome warmth reprobated by Lord 


C. Cowper, in the caſe of Copeman v, Gallant, 1 P. Was. 


320. and indeed ſeems irreconcileahle with Barker v. Red- 
ding, Palm. 485. Sir William Jones, 163, and the cafes 
there referred to. And though Lord Chief Baron Parker and 


Lord C. Hardwicke, in the caſe of Ryall v. Rolle, referred : 


in the margin (2), rejected the rule laid down by Lord Cow. 
per that the preamble ſhould not be allowed to reſtrain the 
operation of an enacting « clauſe ; ; ” they did not go to the 

length 
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in purſuance of articles, the articles ſhew the 


intent of the parties as much as a preamble 


can that of an act of parliament ( 2). 


length of holding that the preamble ſhould in all caſes control 
and reſtrain the enacting clauſe, the Lord Chief, Baron ex- 
preſsly confinitg his poſition to thoſe cafes where not reſtram- 
ing the getiefality of the ending clauſe would be attended 
with inconvenience, 1 Vea. 365. As to the principal rules 
to be obſerved in the conſtruction of acts of parliament, ſee 
latroduction to Bla. Com. ſ. 3. and 3 Rep. 7. 


(x) The caſes in which equity varies the ſettlement, che 
ſertjement putporting to de made in purſuance of the articles, 


may be referred to miſtake or fraud; on either of which grounds 


equity may and will interpoſe, to enforce the ſpirit and object 
of the articles 5 ** 1, Becauſe they are apon valuable con- 
fdetation z edly, Becauſe they are wo be carried ittd exece- 
tion apainſt the patente; 3dly, That were they to put the 
children completely in the power bf eicher purent, there would 


be no obje@ of the contract.“ Per Lotd C. Thurlow, Jones | 


v. Morgan, 1 Bro. Ch, Rep. 222. 


mn 98 
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SECTION XIV. 


N D it is a general rule, that ſeveral deeds 
made at one time (%), are to be taken as 
% Lord one aſſurance (1); yet every one hath its dif. 


— tinct operation to carry on the main deſign, 

Lale. 3 

U And therefore where a man covenanted by 
arti © e1- 

cefter'scaſe, marriage- articles to pay the cans charged 

1Ven'r.278. 

Havergill v, upon 

Hate, Cry. | 

Jac 510. White v. Weſt, Cro, EI'z. 792, Ferrars v. Fenner Erd. Tac, 642. Selwyn 

v. Se\wyn, 2 Burr. 1131. Roe on dem of Noden v. Griffith, 4 Burr, 1953. 88 

an on dem. of Atkins v. Atkins, 5 Eur. 2764. : 


r — — 


(4) Where the firſt conveyance is imperfect of itſelf, and 
is to receive its perfection from a ſubſequent act, then of ne- 
ceſſity the two inſtruments muſt be taken as one entire con. 
veyance; as covenant to levy a fine or ſuffer a recovery, or a 
covenant for further aſſurance, and aſſurance afterwards made: 
and there is no incongruity that an imperfect thing ſhould 
wait for its perfection from a ſubſequent act, for nothing paſſes 
io the mean time. (See Seymour's caſe, 10 Rep. 95. b.) 
But where the firſt act is of ſufficient ability to paſs an eſtate, 
the law will not expect a future act, though to ſome collateral 
purpoſes it would paſs it ſtronger.” Herring v. Brown, 

. dkinner's Rep. 186. For the various caſes in which ſeveral 
deeds will be conſidered but as one entire conveyance, fee 
16 Vin. Ab. 138. It is however obſervable, that when 2 

deed purports to be an abſolute conveyance, a defeaſanee by 
a ſeparate deed will be deemed very ſuſpicious, Cottrell e. | 
. Parchaſe, Forreſt. 61. 
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upon his wife's eſtate, and gave a ſtatute, and 
alſo a mortgage of his own eſtate, to ſecure the 


fame, and by an indorſement upon the mort- 
gage the ſame was to be void, unleſs the wife's 


eſtate was ſettled upon him for life, &c. accor- 


ding to the marriage-articles : this indorſement, 


though upon the mortgage only, is ſufficient 


to diſcharge the ſtatute and articles (2). Beſides, 


they being all executed at one and the ſame 
ime, the fame witneſſes, and part of the ſame 


agreement, are all to be looked upon as but one 
conveyance. So where a father put his ſon ap- 
prentice, and gave a bond for his fidelity, and. 


at the ſame time took a covenant from his maſ- 
ter, that he ſhould at leaſt once a month ſee 
his apprentice mak» up his caſh; this bond 
and covenant ought co be taken as one agree- 
ment (i), and therefore the father ſhall be an- 

ans e ſwerable 


(i) But where the father, upon payment of a ſam which 
his ſou had embezzled, defired the maſter not to truſt the 
lon any more with the caſh, it was held, that ſuch requeſt 
would not diſcharge him from the bond which he had enter- 
ed into for his ſon's fidelity; but the, court refuſed to extend 
his liability beyond the amount of the bond. See Shepherd v. 
Beecher, 2 P. Wms. 287. 


(2) Lau- 
reuce v. 
Blatchford, 


2Vern.457. 


. ———————— 
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| (3) Monta- 
gue v. Tid- 
combe, 
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ſwerable for no more than the maſter could 
prove the apprentice embezzled in the firſt 
month when the embezzlement began (3). 


2 Vern. 519. 


(1) Co 
Litt. 20. b. 


(2) Cited p. 
No-th C. J. 
in Reuumont 
v. — —, 
2 Mod. 141, 
See alſo 14. 
Vin. Ab. 
(Gift) 19. 


Pl. 7. 


a 0 


F rin. 


U T that which helps us moſt in the find. 
ing out the true meaning, is, the reaſon 
or cauſe which moved the will, And this is 


of the greateſt force, when it evidently appears 


that ſome one reaſon was the only motive that 
the parties went upon ; which is no leſs frequent 
in laws than in facts. And here that common 
ſaying takes place, that the reaſon ceaſing, the law 
itſelf ceaſes (1). So a preſent made in ptoſ- 
pect of marriage may be revoked, and de- 
manded back, if the marriage does not 
take effect (2), eſpecially, if it ſticks on that 
fide to whom the preſent was made (+). 
| : | And 


(4) The fame rule prevailed in the civil Jaw, Dig Hb. 12. 


tit. 4. 2 Huberi Prælectiones, 394, 395. 2 Noodt Com. 228. 
2 oo 


and 
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And with this agrees the practice of the court of 


| Chancery, where if a term be raiſed for a par- 
ticular purpoſe in purſuance of marriage-articles, 
when that purpoſe is anſwered, it ſhall fall 
again into the inheritance, and ſhall not be 


aſſets to pay any debts, but what affect the 
inheritance ; as bond debts, and debts of a ſu- 


perior nature, and not ſimple contracts (3). 


Bal en v. E of Pembreke, 2 Vern. 57. * Sec b. 4 part 2. 


and ſtill prevails in the law of Scotland under the ſame title, 
cauſa data non ſecura, 1 Lord Bankton's Inſt. 215. 21. 


Eckine's Inſt. 444. 10. and in the caſe of King v. Withers, 


Forreſt. 122. Lord Talbot refers to the principle of this 
rule, de cauſa data non ſecuta, as governing the deciſions 
in which portions charged upon land, and made payable at 
a particular age, or on marriage, have been held to ſink into 
tie land where the legatze or party has died before the period 
when, or event on which they were to be raiſed. The caſes 
lluſtrative of that rule, and the exceptions which have heen 
engrafted an it, are referred to by Mr. Cox, 2 P. Wms. 612. 
ad will be conſidered h. 2. part 1. c. 8. . 7. 


4535 


(3) Beſt v. 
Stamford, 
I Salk. 154. 
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SECTION XVI. 


A ND the matter which he is about, is al. 

ways ſuppoſed to be in the mind of the 
ſpeaker ; although his words ſeem to be of a 
larger extent (/). As general words in a releaſe 
| of 


(1) Where the purpoſe is diſtinctly recited in the inſtru. 

ment, inconvenience will rarely reſult from the general words . 
of the contract, &c. receiving ſuch conſtruction as will con- : 
Fine their operation to the declared purpoſe of the parties. 8 
Senſus verborum ex cauſa dicendi accipiendus eſt, et fer- : 
mones accipiendi ſunt ſecundum ſubjectam materiam, 4 Rep. 
13. b. But where the purpoſe or object of the inſtrument is 1 

not diſtinctly recited, but is to be collected from the ſubſtance 
+4 of the inſtrument, great caution is neceſſary in allowing the Wn 8 
1 -. general expreſſion to be controlled, upon the notion of its a 
| | exceeding the particular purpoſe ſuppoſed to have been 1n the F i 
contemplation of the parties. In Thorpe v. Thorpe, 1 Il, 5 

Raym. 235. the court thus ſtated the diſtindtion:“ Where | 
there are only general words in a releaſe, they ſhal! be taken 228 
moſt ſtrongly againſt the releaſor; as where a releaſe is mad: mY 
. to A. and B. of all actions, it releaſes all ſeveral actions which | 5 
| „ and 
j the releaſor has againſt them, as well as all joint actions; 0 ſume 
1 if an executor releaſes all actions, it will extend to all acht = 
# that he hath in both rights, 2 Roll's Ab, 409. (A. 1) *y 

j 


but where there is a articular recital in a deed, and tht 
! 
: | genere- 
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of all demands, or the like, ſhall be reſtrained 
by the particular occaſion, and ſhall be intend- 


ed 


N 
— —— ——— 
— 


general words follow, the general words ſhall be qualified 
by the ſpecial words,” See alſo Lord Arlington v. Merrick, 
2 Saund. 414. But though this diſtinction may be gene- 
rally true, yet there certainly are caſes in which it has not 
been ſtrictly regarded, excluſive of thoſe caſes in which, if 
the general words had been allowed to prevail in their whole 
extent, an abſurdity or manifeſt injuſtice would have enſued 
ſee Porter v. Phillips, Palm. 218. Cro. Jac. 623. Uiſdale 
v. Eſſex, Hob. 34, and Hoe's caſe, 5 Rep. 70. b. in which 
caſe ſome material diſtinctions are ſtated. Several caſes in 
which the diſtinction above ſtated has not been allowed to 
prevail, are cited by Lord Bacon, in his Maxims, as illu- 
ſtrative of the rule, (Verba generalia reſtringuntur ad habi- 
litatem rei vel perſonæ. To the principle of this rule may 
alſo be referred thoſe caſes in which courts of equity have 
interpoſed and decreed marriage-ſettlements to be framed - 
| ſiriftly, though the articles agreed on by the parties were ſo 


; expreſſed as to give an eſtate of inheritance to one of them: | 
; For the principal obje&- of ſuch ſettlement being to provide 
- for the iſſue, equity will not allow ſuch purpoſe to be diſap- 
- pointed by general expreſſions in articles, which from their 
Fr nature muſt be ſuppoſed to have been intended to be after- 
ch wards drawn out and extended with more technical preciſion 
0 and accuracy, with a view to effectuate their reaſonably pre- 
4 ſumed intent; and in ſome caſes equity has even ſupplied 
: words to let in the iſſue, Kentiſh v. Newman, i P Wms. 


ge . Targus v. Puget, 2 Vez. 194, and as to the ftrict 
Ff 2 | technical 
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(1) Knight 
vi. Cole, 


3 Lev, 273. 


Hoe's caſe, 


5 Rep. 70. b. 


Henn v. 
Hanſon, 
1 Lev. 99. 
Ingram v. 


Bray. 2 Lev. 


102. 
Morris v. 
Wilfor d, 


2 Lev. 214. 
Stephens v. 


Snow, 

2 Salk. 573 
(2) Daf- 
forne v. 
Goodman, 


2 Vern. 362. 


(3) Holt v. 


Holt, 1 Ch. 


Ca. 190, 
191. 


band (2). So the condition of a recognizance 
| ſhall be qualified in equity, according to the 


given (3). 


in other caſes, to effectuate the purpoſe, it may be extended 


A TREATISE Book I. 
ed only of all demands concerning the thing re- 
leaſed (1). So the limitation of the truſt of a 
term, which was the huſband's, upon his mar. 
riage with A. to himſelf for life, remainder as 
to a moiety to A. for life, for her jointure, 
remainder to the heirs of the body of A. by him 
begotten, remainder as to the other moiety to 
the children of the body of A. muſt be intended 
the children of that marriage, and not as a pro- 
viſion for any child of her's by any other huſ. 


intent and equity of the caſe "oy. which it was 


technical ſenſe of words may in ſome caſes be reſtrained, ſo 


and enlarged ; as where an eſtate is devifed for payment of 
debts, the fee ſhall paſs, though there be no words of inhen- 
tance, North v. Compton, 1 Ch. Ca. 196. Ackland o. 
Ackland, 2 Vern. 687. So where an eſtate is deviſed, «a 
condition that the deviſee pay a groſs ſum—OCollier's caſe, 6 
Rep. 16 —but the deviſce, without words of inheritance, 
or other declaration of deviſor's intent, will not take a fee 
if the payment of ſuch ſum is to be out of the rents and pro 
fits, Anſley v. Chapman, Cro. Car. 157. 


STE SFO LT, 


_ their full eſfect. 
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SECTION xvil. 


ND from the regard that the law itſelf 


is that whefe there is a fine by way of render, 
there ſhall be no dower (1); and fo a rent or 
recognizance ſhall not be extinguiſhed, by le- 
vying a fine to the party (2). And although 
a fine and nonclaim is a good bar to an equity 
of redemption, or to a bill of review, yet it 
would be otherwiſe where levied upon the mak- 
ing of the mortgage only to ſtrengthen the ſe- 
curity (3). But there are ſome caſes where 
equity (m) will carry the conveyance further 
than intended upon apparent equity: as if a 


tenant in tail confeſs a judgment, &c. and ſuffer 


a recovery 


(a) The principle that a common recovery ſhall operate 


10 a confirmation of any preceding incumbrances, created 
by the perſona who ſuffers ſuch recovery, is very properly 
obſerved by Mr. Cruiſe to be founded on natural juſtice, 
which forbids men to defeat their own contracts; nor is it 
neceſſary to reſort to courts of equity in order to make thoſa 
principles available, courts of law having ſolemnly recogniz- 
ed their farce, and in a variety of caſes having given them 


gives to the intention of the parties, it 
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(1) Co.Litt- 
31. b. 


(2) — „. 
Hawkes, 

1 Ch. Ca. 
273. 

p. Maſter 
of the Rolls, 


2 Vern. 58. 


(3) Lingard 
v. Griffin, 
2 Vern. 189. 
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a recovery to any collateral purpoſe, that recove- 
ry ſhall enure to make good all his precedent acts 


(4) Hunt v. and incumbrances (4).  _ 

Gateler, | | Fans 5 

Poph. 5, 6. 1 Rep. 62. 2 Rep. 52. x Wilſ. 257. Goddard v. Complin. 1 Ch. Ca, 119, 
Goodright ex dem. Tyrrill v. Mead, 3 Burr. 1703. Cruiſe on Fines and Recoveries. 


SECTION XVIII. 


ND where words, if taken literally, are 
likely to bear none, or at leaſt an abſurd 
ſignification, to avoid ſuch an inconvenience, 
we may deviate from the received ſenſe of them 
(n); for the agreement of the parties is the 
> only 


(n) If an abſurdity would reſult from ſtrictly purſcing 
the expreſſion of the inſtrument, courts of law will, equally 
with courts of equity, ſet about to diſcover the mean by 
which the real intent may receive effect, notwithſtanding 
the untechnical language in which ſuch intent is expreſſed; 
4 for though an interpretation or conſtruction ought nat 
to be made againſt the letter of a deed, yet in ſome caſes a 
ſtrained and ſecondary interpretation may be admitted; and 
if the letter will bear a ſecond and leſs genuine interpret- 
tion it may be admitted ne detur abſurdum: but where 

e i the 
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only thing which the law regards in contracts. 
And it is a known rule, that a man's act ſhall 
not be void, if it may be good to any intent, 
For every conveyance is made for ſome purpoſe, 

: 6 e 


che intention of the parties is not clear and plain, but in æqui- 
| ibrio, in ſuch caſe a ſecondary and ſtrained conſtruction ſhall 
not be made, but the words ſhall receive their more natural 
and proper conſtruction. Per Bridgman C. J. Earl of 
Bath's caſe, Carter's Rep. 108, 109. This diſtinction is 
agreeable to the rule, benignæ faciendæ interpretationes car- 
tarum propter ſimplicitatem laicorum ut res magis valeat quam 
pereat, Co. Litt. 36. 183. a. which rule is allowed to con- 
trol the application of every other rule of conſtruction, nam 
legis conſtructio non facit injuriam ; and therefore, though it 
be a general rule of conſtruction that quælibet conceſho fortif 
ſme contra donatorem interpretenda eſt, yet if tenant for life 
maketh a leaſe generally, this ſhall be by conſtruction of law 
an eſtate for the life of the leſſor; for if it ſhould be a leaſe for 
the life of the leſſee, it would be a wrong to him in reverſion ; | 
ind fo a leaſe by tenant in tail, without mentioning for whoſe 
life, ſhall be conſtrued a leaſe for life of leſſor; but the con- 
ſtruction would be otherwiſe of a leaſe made by tenant in fee, 
Co. Litt. 183. 42. a. Shepherd's Touchſtone, 88. But, 
*though a deed may in ſome caſes be expounded contrary to 
the ſtrict import of its letter, yet this liberty of conſtruction 
foes not extend ſo as to make a deed, but merely to avoid 
ſome extremity which might enſue from a literal and ſtrict 
conſtrugion of it.” Cheek v. Liſle, Rep. Temp. Finch, 
101. * 
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(1 ) Refer- 
red to in 
Aſhton v. 
Afſhtan, 

3 P. Wms. 


Fo, HT IT 


80 that for the neceſſity, ne res pereat, where 


there is no other way of ſatisfying the will and 
intent, the words may be taken in the moſt ex. 
tenfive and improper ſenſe. As a rent of tithes 
will paſs by a deviſe of all his lands ( 1). 80 
a truſt to raiſe out of the profits implies a ſale 
(o), eſpecially if it cannot be raiſed convenient. 


Acherley v. ly within the time limited (2), Otherwiſe if it 


Vernon, 


Mod. 74. 
(2) Hey- 


be of the annual profits (3). 


cock, v. Heycock, 1 Vern. 256. Berry v. Aſkham, 2 Vern. 26. Trafford v Aſhton, 
1 P. Wms, 415. Warburton v. Warburton, 2 Vern. 429. Green v. Belcher, 1 Ack 


50g. 


(e) But though equity will in general conſider a charge 


(3) Anon. 1 Vern. 104. Trafford v. Aſhton, 1 P. Wms. 41 5. 


on the rents and profits to raiſe portions, &c. as a charge 
on the land, if ſuch charge be not reſtrained to the annual 
profits; yet if no time for payment be appointed, a fate 
ſhall not be decreed, Ivy v. Gilbert, Pre. Ch. 583. 2 P. 


Wms. 13: Evelyn v. Evelyn, 2 P. Wms. 669. Okeden, 


d. Okeden, 1 Atk. 550; nor will equity decree a ſale of 


the lands, if any other mode is preſcribed by the conveyance 
to ſatisfy the charge, as if it contain a power of leaſing, 


or to mortgage the premiſes, Ivy v. Gilbert, 2 P. Wms 1}. 
Mills «. Banks, 3 b. Wms. 1. ; nor indeed will equity 
decree a fale in any caſe in which the rents and profits diftine- 
ly appear to have been excluſively intended to fatisfy the 
charge, Small v. Wing, 3 Bro. P. C. 503. And ſo much do 
courts of equity in ſuch caſes reſpect the intention, that Lord 
Hardwicke held, that where a man creates a truſt for payment 


of debts, and declares the truſt of that term to be by perception 
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ol rents and proſits, or by mortgaging to raiſe ſufficient money 
for the payment of his debts, it reſtrains it merely to a pay- 
ment out of rents and profits. But if it had been a truſt of 
the rents and profits, the term might have been ſold for the 
ſatisfaction of creditors.” ** But where there are other limit- 
ing words following rents and profits in a truſt for payment 
of debts, his Lordſhip obſerved, that he did not remember 
any caſe which would authorize a ſale.“ Ridout v. E. of 
Plymouth, 2 Atk. 164. and of the ſame opinion Lord Lough- 
borough appears to have been in Lingard v. Earl of Derby, 
1 Bro. Ch. Rep. 311. his Lordſhip conceiving a deviſe for the 
payment of debts to be out of the ſtatute. But in Hughes 
v. Doulben, 2 Bro. Ch. Rep. 614. Lord Thurlow C. was 
of opinion, that in order to take a deviſe of real eſtate for 
payment of debts out of the ſtatute againſt fraudulent deviles, 
it muſt effectively provide for ſuch purpoſe. This difference 
of opinion raiſes a very material queſtion in the conſideration 
of the nature of ſuch an eſtate, with reſpect to allets. 
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SECTION XIX. 


ASTLY, there is a difference between 
teſtaments and deeds. For in teſtaments 
it is only one perſon who ſpeaks, and his will 
ought to ſerve as a law, of which every part 
ſhall ſtand together, if it may (p); and there. 
fore if a man in the firſt part of his will deviſe 
his 


(þ) * Touching the general rules to be obſerved for the 
true conſtruction of wills, in teſtamentis plenius teſtatoris 
intentionem ſcrutamur. But yet this is to be obſerved with 
- 4 theſe two limitations: 1. His intent ought to be agreeable 
to the rules of Law. 2. his intent ought to be collected out 
of the words of the will. As to this, it may be demanded, 
how this ſhall be known ? To this it may be thus anſwered : 
1. To ſearch out what was the ſcope of the will. 2. To 
make ſuch a conſtruction, ſo that all the words of the vill 
may ſtand; for to add any thing to the words of the will, 
or in the conſtruction made, to relinquiſh and leave out any 
of the words, is maledicta gloſſa. But every ſtring ought 
to give its ſound.” Per Dodderidge, Blamford v. Blamford, 
3 Bulſ. 103. Where the intent can be clearly collected, the 
law will diſpenſe with thoſe technical and formal words which 
would have been abſolutely requſite to effectuate ſuch intent 
by deed, as a deviſe to a man for ever, or to one and his 


agus for cver, or to one in fee-ſimple, the deviſe ſhall 
have 
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his land to J. S. and in the. latter part to 


J. N. (1), they ſhall have 2 joint eſtate cor 


SI ford v. 
„ (7): or plamford, 

; Bulf 105. per Dodderidge J. Anon. 3 Leon. 11. c. 27. p. Dyer and Brown. Wallop 

v. Darby, Yelv. 209, 210. Cro. Eliz. 9. 10 Mod. 522. Fane v. Fane, I Vern, 30. 


haye an eſtate of inheritance ; for the intention of the deviſor 
is ſufficiently plain, though he hath omitted the legal words 
of inheritance. So by a deviſe, an eſtate tail may be 
conveyed without words of procreation, Co. Litt. 9. b. 27. 
2 By a will alſo, an eſtate may ariſe by mere implication z. 
as where the deviſe is to the heir at law of the deviſee, af- 
ter the death of the wife of the deviſee, no eſtate is by ex- 
preſs terms given to the wife, yet ſhe ſhall have an eſtate for 
life by implication 3 but otherwiſe it would be upon ſuch a 
deviſe to the younger ſon ; for there the eldeft ſon and heir, 
and not the wife, ſhould have the eſtate in the mean time, 
Horton v. Horton, Cro. Jac. 75. See alſo caſes cited 1 
ventr. 376. Croſs remainders may alſo be implied from the 
limitations of a will, as where a deviſe is of Black Acre to 
A. and of White Acre to B. in tail, and if they both die with- 
out iſſue, then to C. in fee: A. and B. ſhall have croſs re- 
mainders by implication; and on failure of either's iſſue, the 
other or his iſſue ſhall take the whole, C's remainder being 
poſtponed till failure of the iſſue of both, Holmes v. Willett, 
1 Freem. 483. ſee alſo Phipard v. Mansfield, Cowp. 797. 
and caſes there cited. And upon the indulgence afforded 
| by courts both of law and equity to the real intention of the 
teſtator, is founded the doctrine of executory deviſes, by 
which certain limitations of a future eftate or intereſt in lands 
or chattels are in the caſe of a will allowed to prevail, contrary 
to the rules of limitation in conveyances at common law. See 
l Mr. Fearne's Eſſay on Con. Rem, and Executory Deviſes. 
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(2) Para- 
mour v. 
Yardley, 


Piowd. 539. 


Weldon” v. 


Elkington, | 


Plowd. 
523. Lane, 
118. 

(3) Plowd. 
K.. 


v. Pain, 3 Atk. 493. Mr. n note (1), Co. Latt. 


the words are to be taken moſt forcibly againſt 


A TREATISE. _ Book 1, 
(q): or if in the latter part, he had deviſed a 


rent of it to J. N. this ſhould have been conftry. 


ed firſt a deviſe of the rent to J. N. and after. 
wards of the land to J. S. charged with the 
rent (2). For a will is for the benefit of the 


teſtator, and at moſt implies only a conſidera. 


tion of love and affection, and therefore ſhall 
not be taken ſtrongeſt againſt the teſtator, 
or moſt beneficial for the diviſee, but equally. 
But a deed imports a conſideration (3, and is 


for the advantage of the grantee alone: and 


therefore if there be any doubt in the ſenſe, 


the 


CY Different opinions have been entertained reſpetting 


| the effect and operation of repugnant clauſes in a will. Lord 


Coke holds, that the latter clauſe ſhall control the firſt ; for 
cum duo inter ſe pugnantia reperiunter, in teſtamento, ulti- 
mum ratum eſt.” Co. Litt. 112. b. And in Carter v. King- 
ſtead, Owen, 84. Periam J. held, that the repugnance of 
the clauſes would render both void; whilſt others maintain, 
(and the opinion is ſupported by the greateſt number of au- 
thorities,) that the two deviſees ſhall take in moieties as join- 
tenants, or tenants in common, according to the words uſed 
in limiting the two eſtates. See margin, note (1), Ridout 


F+Z2. b. 113. & 


cb. VI. 519. . | EQUITY. 


the grantor (7), that he may not by the obſcure 
wording find means to evade it (4). And the 
grantor cannot, by any act of his, derogate 
from his grant, or contradict in the latter part 
what he had paſſed by the premiſſes (5), for 
his act ſhall be conſtrued moſt forcibly againſt 
himſelf, But the latter part may qualify and 

| explain 


(r) Lord Bacon has illuſtrated this rule of conſtruction, 
verba fortius accipiuntur contra proferentem, by a variety of 
caſes, and obſerves, * that it is a rule drawn from the depth 
of reaſon, but the laſt to be reſorted to, and never to be re- 
lied on but where all other rules of expoſition of words fail; 
and if any other come in, this muſt give place.” Maxims, 
reg. 3. This rule muſt alſo be underſtood ſubje& to the 
diſtinction between an indenture and a deed poll ; the latter 
is executed by the grantor alone, and the words are his 
| only, and ſhall therefore be taken moſt ſtrictly againſt him; 
but in an indenture executed by both parties, they are to be 
conſidered as the words of both, and therefore not to be 
conſtrued more ſtrongly againſt the one, or more favourably 
for the other, Brownrig v. Baſton, Plowd. 134. Andeven 
in the caſes to which the rule is applicable, it muſt be fo 
conſtrued as not to work a wrong, ea eſt accipienda interpre- 
tatio quæ vitio caret; for * it is a general rule, that when 
the words of a deed, or of the parties without deed, may 
have a double intendment, and the one ſtandeth with law and 
right, and the other is wrongful and againſt law, the intend - 


ment that ſtandeth with law hall be taken. ; wp Litt. 42. a. 
b. N 6 
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(6) Thur- 
nam v. 
Cooper, 
Cro. Jac. 
476, 477- 

2 Roll's Ab. 
56. pl 9. 
(7) Al- 
thaw's caſe, 
. Rep. 154. 
Co. Litt. 


2099. a. 21 a. 


(8) co. 


itt. 21 a. 
Leigh v. 

N Brace, 

$5 Mod 268. 


though reſtrictive ſhall prevail, ſee 2 Roll's Ab. 63. Co. Litt. 
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| explain the premiſſes (6), or enlarge them ; 


for no word inall be rejected that may proper. 
ly ſtand; but not abridge, or contradia, or 
control them (7); for this would be repugnant 
(s). But this is meant only of divided clauſes: 
for of one clauſe carried on with a connection 
till the whole is finiſhed, the law is otherwiſe 
(8). And indeed in one ſentence it is in vain 
to imagine one part before another, fince the 
mind of the author comprehends them at 


(s) As to what clauſes ſhall be deemed repugnant, and what 


146. 2 Bac. Ab. 665. 14 Vin. Ab. Grants, 142. 


* 
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„ rien . 


7 


ND ſo much for the diſcovery of the mean- 

ing where the conſent is declared by ex- 
preſs ſigns. Yet ſometimes it 1s ſufficiently 
gathered from the nature and circumſtances 
of the buſineſs itſelf. What we moſt common- 
ly meet with of this kind is, that when ſome 
principal and leading contract has been entered 
upon by expreſs agreement, ſome other tacit 
pact is included in it, or flows from it, as we 
cannot but apprehend upon conſidering the 
nature of the aſſair. It is upon this the princi- 
ple of law is founded, that whenever the law, 
or the party, giveth any thing, it giveth im- 
plicitly whatever is neceſſary for the taking and 
enjoying of the ſame (t). But things appen- 

| : | | danr, - 


„%) Cuicunque aliquid conceditur, conceditur etiam et id, 
ſine quo res ipſa non eſſe potuit, Lyford's caſe, 11 Rep. 52. a. 
therefore by the grant of a piece of ground, is granted a way to 
it, by grant of trees, is granted a power to cut them down, and 
to go over the land with carts to carry them away. So by a 
grant of mines, is granted power to dig them ; and by a grant 

| of 
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(t) Domat, 
.net. 
1 


* TREATISE 


dant, appurtenant, or regardant, do not paſs 
without the words cum -pertinentiis (2); be. 
cauſe they are not expreſſed nor implied by 
And there is no ſort of 

covenant in which it is not underſtood, that 

the one party is bound to deal honeſtly and 
fairly by the other, and to do whatever equity 
may demand. As if the price be omitted, 
it is to be eſtimated at the common rates (v). 
So the time of payment or delivery being add- 
ed in favour of him who is obliged (1), he is 
| bound 


law in the grant. 


Book I, 


of fiſh in a man's cond is granted the right to come e upon 

the banks and fiſh for them : 
cannot juſtify digging a trench to let the water out and take 

the filh, if he could take them by nets or other means, Finch's 
Shepherd's Touchſtone, 89. 


but the grantee, in ſuch caſe, 


(A) This opinion ſeems formerly to have prevailed. Br. 
Grant, pl. 87. Higgins v. Grant, Cro. Eliz. 18. but Lord 
Coke holds, that by the grant of a manor, without ſaying 
cum pertinentiis, things regardant and appendant will paſs 
as incidents, Co. Litt 307. a. and the authorities ſtated in 
2 Bacon's Ab. 669. Shepherd's Touchſtone, 89. 14. Vin. Ab, 
118, ſeem to furniſh a concluſive authority to ſuch opinion, 


(v) This we fille- withirs the Geog claſs of impli- 


(d contracts enumerated by Sir William Blackſtone, 
„ which - 


F EQUITY. 


Ch. VI. 5 20. 


bound to do it, or pay, immediately (2), 
unleſs it requires a neceſſary delay. So if the 
place be omitted, it ſhall be delivered at 
the place where it happens to be at the 
time (x), In the ſame manner moſt co- 
venants leave ſome ſlight ekceptions and 
conditions to be underſtood ; 
theſe it is ſtrictly required, that not ſo much 
as one probable conjecture appear to the 
contrary, | 
actus credi debeat exceptum;) for other- 
wiſe it would be eaſy to thruſt a trouble- 
ſome obligation upon a. man againſt his 
will: yet were too great a licence given 
to thele ſecret and implied reſerves, there 
is ſcarce any covenant which might not be 
either annulled or evaded by them. 


« which claſs extends to all preſumptive undertakings or aſ- 
ſumplits, which, though perhaps never actually made, yet 
conſtantly ariſe from this general implication and intendment 


of courts of judicature, that every man hath engaged to per- 


form what his duty or juſtice requires.” See 3 Com. 161. 


- 


(x) As to the time when, and place where, conditions 
are to be performed, there being no time or place limited by 


the deed or agreement, ſee 5 Vin. Ab. Condition, 189. Shep- 


herd's ona 136. ane 
88 


(but in all 


tale oportet fit quod pro natura 
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(2) Moore, 
472. Dyer, 
30. pl 203. 
Co. Litt. 
208. a, 
Bridgeman, 
20. 16 Vin. 


Ab 76. 


i.angford 


V. Tyler, 


GM d. 162, 
Shepherd's 


Touchſtone 
136. 377. 
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AY xT—when relieved in equity, 13. 146. 340. 
367. 
Account—when decreed in equity, 12. 20. 
when nor, 13, 
See waſte, meſne profits. 
Agreement—decreed in ſpecie, 25. 27. 1 139. 
though not equal 116. 119. 
ej though founded on miſtake, 106. 
though void in law, 35. 94. 
though in part become impoſſible, 209. 
though not performed by plaintiff by day 
ſtipulated, 384. 
when not decreed— for want of cenſideration, 116, 11 7. | 
becauſe unreaſonable, 318, 342. 
void in law, 212, 213. 
uncertain, 161. 
diſcharged afterwards, 384. 
ifdamages be ſtipulated, 139. 156. 
not proceeded on for length of 
time, 384. 
obtained indirectly, 113. 120, 
not reduced into writing, 165. 
made illegal by act of N 
25H 
Gg2 Agreement 


206 M 


Agreement. when not decreed, if plaintiff fail decade 


- in his part, 383. 
ſpecific performance in the diſcretion of the 
court, 178. | 
upon what terms decreed, 219. 
of parol agreement, when and 
when not decreed, 168: 176, 
how agreements to be conſtrued, 256. 
extended beyond proviſion of the parties, 364, 
in what manneragreements to be executed, 380. 
counter agreements, 256. 
in fraud of marriage, 15 5. 256. 2 59. 
by tenants in tail, 288. 
- See marriage agreements, infants, lunatics, 185 and 
feme. 
Alimony when decreed in equity, 96. 
Annuity—when affected by inadequacy af coulldetation, 


237: 
how conſtrued, 238. 


 Appointment—deteCtively executed, 313. 


ſubject to debts of party appointing, 317, 


Apportionment— | 
what may be apportioned, 376, 377 


what not, 377 


25 Aſſent when implied, 151. 193. 


Aflignment—covenants of leſſee, when diſcharged by if 
ſignment, 353, 354. 
what may be aſſigned, 202, 203, 204. 
| to a beggar, 351. 353. 
Aſſignee—ſubjegte whatcovenants of the leaſe ane, 


340. 
when liable to payment of rent after aſſignment 


380. 
Bargain and ſale—when complete, 206. | 


Baron 


* 


INDE X. 


Baron Fe ſeme regarded as one perſon in law. 97. 


how regarded in equity, 38, 39. | 
agreements between them before or during co- 


verture, 35. 38. 93s 94- 
| what acts wife may do without her huſband, 84. 
what acts of the wife will me the huſband, 
84. 91 
what act of the wife will bind herſelf, 100. 
acts of feme covert as executrix, 86. | 
what acts of the huſband will bind the property 
| of the wife, and what not, 283. 304, 305. 
in what actions huſband and wite muſt join, 
309. 
when the wife may fue or be ted in * 
_ without her huſband, 87. 99. 
term of the wife or her poſſibilities, when veſted 
in the huſband, 304. 308. 
| ſeparate eſtate of the wife, how charged, pro- 
tected or diſpoſable by her, 98. 102. 
vhen and upon what terms the huſband ſhall be 
aided for the portion of his wife, 88. 307, 
extent of wife's equity to a ſettlement, 88, 89, 
go. 
debts of wife when not . on huſband, 
91, 92. 104. 
gifts between huſband and wie, alin good, 
when not, 94, 95. 
alimony, or ſeparate maintenance, when de- 
creed to the wife, 39. 96, 97. 
what property of the wife ſurvives to her, 304. 
agreement by huſband GY wife's real 
_ eſtate, 283. | 
conveyance by wife before marriage, when a 
fraud on ſubſequent marriage, 259. 
- 3 Bond 


| 


IN DN Xx, 


| . from a man when drunk, 62. 


pro turpi cauſa. 216. 217. 

to procure a marriage, 253. 

of reſignation, 220, 

for money won at play, 222. 

voluntary bonds binding on party, 338. 
Bottowry bond—when aided in equity, 242, 243. 
Brocage — ſee marriage brocage, 129. 253, 258. 
ſee office brocage, 214 

Caſualties involved in nature of contract, 122. 362. 


Catching bargain—when ſet aſide. 123, 1 30. 


Concealment when fraudulent, 1 52. 
Condition breach of condition when aided, 38). 
precedent and ſubſequent, 249. 388. 391. 

in reſtraint of marriage, 245. 

againſt law, 220. 
broken in circumſtances, orbecoming impoſlible 
by the act of God, 209. 385. 391. 

when not relieved in equity, 209. 387. 391. 


Confirmation—what agreements may be confirmed, and 


what not, r29, 130. 258. 
Confideration—when and when not requiſite, 326 
with a ſufficient conſideration, 336. 
failing before or after la of 
agreement, 361. 
what a good and which a valuable conſi- 
deration, 261. 
See inadequacy of con iderat ion nudum pactum. 
Conſtruction— ſee deeds, wills, covenants, truſt. 
Conveyance—when aided, 
if defective, 34. $f 
| Convey- 
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Conveyance when aided, 
if intent of parties be miſtaken, 106. 188. 


when more is inſerted than intended, 434+ 


if deed be loſt, 1. 
when not aided. | OT 
if voluntary, 339. / 


if againſt an equal equity, 312. . 
when avoided. 
if obtained indirectly, 11 3 | 
1 obtained from an heir without full con- 
ſideration, 123. 130. | 


if fraudulent as againſt creditors or pur- 


when not gs 


though made upon a falſe ſuggeſtion, 113. 


though unreaſonable * matter ex poſt 
facto. 122. 
if founded on miſtake ofall * varties 
td n, 10% 
Copyholddefective ſurrender of copyhold, vhen and 
for whom ſupplied, 34. 
Corporation by what contracts bound, 295. 297. 
Covenant what words, ſufficient to create a covenant, 
134. 
when ſpecifically decreed, 25. 27. 139. 
when not ſpecifically decreed, 212. 156. 


when mutual, when independent, 381. 383. : 


how conſtrued, 135. 428 

when a ſpecific lien on lands, 359. | 

whenit will bind, after purchaſed land, 205. 

breach of covenant, when reſtrained, when 
not, 141, 142. | 

when collateral, 344. 


when it runs with the land, 345. 
Covenant 


e 


1 N D 


| nar bound by, and 3 to benefit of 
covenant running with the land, 345. 351. 
who bound by covenant collateral, 344. | 
Cuſtom of London—what, 276. 
6 frauds on cuftom of London relieved 
in equity, 278. 
Damages when equity will interpoſe, ogy damages 
be ſtipulated, 142. 
when not, 156. | 
Deed—when loſt, relieved in equity, 13, 14. 
obtained from one in extremis, 62, 63. 
obtained by fraud or miſrepreſentation, 173, 
when ſeveral, made at the ſame time, are con- 
ſtrued as one entire conveyance, 430. 
ho conſtrued, 419, 438 447. 
Deviſe—fraudulent, 23. 
how to be executed, 180. 
how conſtrued, 420. 
when parol evidence ad mifſible to explain, 152 420, 
what paſſes by deviſe, 207. 
of eſtate contracted for, 207. 
of a poſſibility, 209. 
in terrorem, 249. | 
Diſcontinuance—not relieved againſt i in equity, 29% L 
Dividends—not apportionable, 378. 
Donation canſa mortis—what, 279 — 
Dower—decreed in equity, 19. 
arrearsof dower decreed to e of dowreſs 
dying before her right eftabliſhed at law, 20. 
diſcovery of lands ſubject to dower,enforced againſt 
a purchaſer, 20. 


Drunken- 
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Drunkenneſs—when and when not WONT 1  reſcinding : 
contract, 62. | 
Equity—what, 6. 9. 
its jurisdiction, 10. 31. 
will not interpoſe, if e vil not do , 


22. 128. 219. 


if his conduct be ect 22. 128. 
if the demand be unreaſonable, 318. 


againſt a ſtatute, 17, 18. 22. 
againſt a general rule of law, 1 3. 20, 21. . i 
if plaintiff has an equally effective remedy _ 
at law, 148, 149. | | 
if the demand be ftale, 319, 
' if the equity be equal, 312. 342. 
in general againſt ſtipulated damages, 142. 
will interpoſe—to ſupply defects in cxrcumitan- 
des, 32. 34. 5 
when there is no remedy at law, 149. 
againſt a penalty, 141. 387. 
conſiders acts agreed to be done, as actually done, 
. | 
Evidence of matter dehors the 1 when admiſſible, 188. 
parol, admitted to rebut an equity, 189. 
parol, of agreement, part performed, 172. 
of marriage agreement not admiſſible, 179. 
ad miſſtble to repel preſumption, 322. 324. 
to explain latent ambiguities, 108. 420. 
Eſte tail what may be entailed, 288. 
truſt eſtate tail, how alenable 137. * 3 if 
Executor—infant executor, 76. e = | | 


feme covert executrix, 86. 
Exchange—by tenant in tail, when binding on his iſſues 
29K 

| Fine 
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Fine — when complete, 163. 


by an idiot or lunatic, 47. 

by an infant, 77. 79. 

when neceſſary to ſupport a recovery by baron 
and feme, 300. 


Forfeiture—when relieved againſt i in equity, 387. 141, 
Fraud ſuppreſſio veri aut ſuggeſtio falſi, 113. 


ſhall not be preſumed, 339. 

when relievable in equity, 12. 61. 

in obtaining a will where and how relievable, 64, 
187. | 

infant conuſant of fraud, when bound, 70, 71. 

conveyances or gifts in fraud of creditors, 200. 266, 

conveyances in fraud of purchaſers, 268, | 

conveyances in fraud of marriage, 259. 

counter agreements when fraudulent, 256. 

fraudulent deviſes, 273. | 

Party to a fraud not relievable in equity, 128. 

length of time not a bar to inveſtigation of fraud, 
322. 

ſpecies of fraud enumerated, 114. 

inadequ acy of conſideration when evidence of fraud 


118. 


Gaming—con tracts and ſecurities ſor money loſt at play, 


223, 224. | . 
contract for money lent at play, 224. 


Gifts between huſb and and wife, 94. 


fraudulent, 266. 


Heir protected, and how in equity, 123. 130. 


when a word of purchaſe, 421, 422+ 
when beund by coven: nt or warranty. of his an- 


e In adequsc) 
1 a 


a 


ay, 


an- 


jack 
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Inadequacy of confiderationvtioy wound of relief in 
equity, when not, 116, 117. 119. 237. 
Intereſt—legal rule of intereſt, 229, 230. 
on rents and profits or arrears of annuity, 148, 149, 
on foreign contracts, 230, 


i Idiot —who is, 56. 


property of an idiot veſted in the crown, 48. 
Incumbrances— Equitable incumbrances, 310. 
priority of incumbrances, 310. 
Infant contracts by infants when void or voidable, and 
when not, 67. 71. 73. 
marriage contracts of infants when binding, when 
not, 68. 
what acts infants may do, or be decreed to do, 77. 
infant executor when bound, 76. 
infant truſtee or mortgagee, 77. 
conuſant of a fraud, 70, 71. 
bound to perform a condition, 82. 
eſtates of infants how to be managed, 82. 
matters of record, when to be avoided by infants, 
79, 80. | 
Injunftion—to reſtrain waſte or nuiſance, when granted, 
29, 30. 38. 
Jointenant ſurvivor when bound by agreement with de- 
ceaſed, 363. 
Jurisdiction of courts of equity, 10. 12. 
when it operates merely in perſonam, 29. 31. 
how enforced in rem, 31. 
of chancery in matters of lunacy, 49. 
Legacy how affected by length of time, 320. 322. 
Length 
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Length of time — when a legal bar, 3 19. 
| when it furniſhes a mere preſumption, 320. 
equity ofredemption, when barred by length 
of time, 323. 
mortgage, when men to be ſatisfied, 
323- 
no bar to inveſtigation of fraud, 322, 
preſumption of legacy being paid, J22, 
Lefſee—to what covenants liable after aſſignment, 354, 
whether liable to rent after deſtruction of ** 
by fire, 366. 
under- leſſee, to what and how liable, 348. 
Livery and ſeiſin—when ſupplied i in equity, 34. 
Lunatic—who i Is, 57. 
who may traverſe inquiſition, 46. 59. 
how protected, 51. | 
when and when not bound, 44, 45, 46, 47. 
committees how appointed, 51. 
power of committee as to lunatic's eſtate, 53. 
when a truſtee or mortgagee, how to convey, 55. 
jurisdiction of chancery in mne how conferred, 


49. 
vrhen lunatic muſt be party to a ſuit, when not, 


51. 
ee of lunatics, 55. 
Marriage —agreements by parol in conſideration of mar- 


„ riage, 179. | 
ſettlements on marriage varying from articks, 


when rectified, 190. 192. 396. 
| 5 articles how expounded, 191. 
| | agreements in reſtraint of marriage. 246, 
Marriage brocage bond for procuring niarriage when 
| void, 249, 250. 253. 


5 Meſne 


INDE X. 
Meſne profits account of meſne profits, when and when 
not decreed, 13. 147. 
from what time account of meſne profits to 
be taken, 148. 
intereſt on meſne profits, 148. 


0 


litepreſentation effect of miſrepreſentation in equity, 


113. 152. 


' Miſtake—when and when not relievable in equity, 106. 


108, 109. 
when induced by fraud, 111. 


| Money to be laid out in land — when conſidered as land, 41 113 | 
when veſtedabſolutely, 413. 417. 


Mortgage—equity of redemption when barred by length 
def time, 323- 


when preſumed to be ſatisfied by length of time, 


323. 
Mortgagee — firſt mortgagee, when and when not poſtpon- 
ed in favour of the ſecond, 153. 


ſabſequent mortgagees, how conſidered in 


equity, 310. | 
when out of poſſeſſion, when preſumed to be 
ſatisfied, 323. 
of a term, how affected by covenants before 
poſſeſſion, 348. 
Nudum pactum—what, 326. 
Nuifance—when reſtrained in equity, 29. 
Obligation—when relieved againſt, 113. 212. 216, 222. 
227, 253, 254.256. 
Office brocage - contracts entered into for procuring places 
or public offices, 214. 
Part performance—what amounts to part performance, 
174» 175. 
Partition—decreed i in equity, 15. 
© coſts not allowed on partition, 19. 


Penalty, 


INDE X. 
Penalty—in what caſes equity will relieve — penalties, 
141. 387. 
Poſſibility—diſtindtion between near Buy remote how re- 
garded in equity, 201. 
when poſſibility e in equity, : 202. 
when not, 203. 
poſſibility deſcendible, 208. 
de viſable, 209. 
bean execution of power, when aided in equity 
3 3» 314, 315. | | | 
execution of power prevented by fraud, 314. 
appointment in purſuance of power, when ſub- 
ject to payment of debts, 317. | 
how conſtrued, 312. - 
Preſumption—what affected by preſumption ariſing from 
length of time, 319. 323. 
evidence ad miſſible to repel preſumption, 
| 322. 324. 
Priority of time —how regarded in equity, 310. 
Purchaſer—favoured i in equity, 312. | 
not favoured againſt a dowreſs, 20. 
what a valuable conſideration, 261. 
what a fraudulent conveyance againſt a pur- 
chaſer, 257. 259, 270. 
Recovery—by ceſtuy que truſt, 137. 293. 
by baron and feme of wife's eſtate, 300. 
by infant, when to be avoid l, 79, 80. 
operates as a confirmation of preceding in- 
cumbrances, 437. 


Redemption — equity of redemption, how. affeQed by 
length of time, 323. 

' Releaſe—avoided for fraud, 113. 

extending beyond the intent, 434. 

Remainder 


n, 
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Remainder of a term, 202. 
croſs remainders when implied, 443. 
Rent when to be recovered in equity, 144. | \ 
aſſignee, whether liable to rent after aſſignment, 350. 
mortgagee of a term, whether liable to rent before 


poſſeſſion, 348. 
under-tenant, how liable to rent, 348. 


Jeſſze, when diſcharged from payment of rent, 354. 
whether rent be extinguiſhed by deſtruction of pre- 
miſes, 366. | : 
when due, 375. 
when apportioned, and when not, 375. 378. 
Rents and profits account of, and when and when not 
decreed, 13. 147. 
charge on rents and profits, when ſuſſi- 
cient to empower a ſale of the land, 430. 
Regiſter act - how conſtrued in equity, 23. 
Rent charge - when apportioned, though extinguiſhed, 379 
Reſpondentia what, 241. 
Sale, when authorized by charge on rents and orofits, 440. 
Settlements on marriage, when varied, 136. 395. 397. 
Simony—bonds for reſignation, when relieved againſt in 
_ Equity, 220, 221. 
Specific performance—upon what principles, and when 
_ decreed in equity, 25.27. 139. 
when not decreed in equity, 156. 161. 
in diſcretion of the court, 178. 
datutes how conſtrued in equity, 22. 428. 
Statute of frauds—how conſtrued, 23. 
reſpecting parol agreements, 163. 179. 
. wills of real eſtate, 180. 
Surrender 
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Strands —of 3 when ſupplied i in equity, 34. 
Tenant i in tail —- how he may alien, 137. 291. 293. 
. how he may bind his iſſue, 292. 
=. © Term—property of ** when veſted in the huſband, 98. 
30g. 
Truſt creature of equity, 137. 
truſt eſtate tail, how alienable, 293. 
truſt executed or executory, how conſtrued, 390. 
Turpis cauſa contracts pro turpi cauſa, 216. 
I Unconſcienable bargain—when and how relievable, 12 3. 


„ 


— » 


Uſe—what, 3 55. 


. 226. 
how and upon what terms relieved againſt in 


cauity, 22. 235. 
Wager —when and when not legal. 225. 
Warranty —when implied, and when not, og, 110. 364. 
5 373. | 
* BY | who bound by warranty, 3: 7. 
who intitled to benefit of warranty, 357. 
| Waſte—when relieved in equity, 29. 
account of waſte when decreed, 
Weaknels of underſtanding—deeds tid by perſons of 
weak Ng: 3 60. 63 
Bao perſonal eſtate when complete, 159. 
pl realeſtate, howto be executed, 180. *, 
obtained by fraud, where relievable, 12. 
how conſtrued, 442. 
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